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B. Sovereign Immunity Meets Federal Land Policy: What It Means to You

In general, under the doctrine of sovereign immunity, federal land holdings are exempt
from state and local taxation; however, this exemption may be waived by Congress.” Although
some criticize this immunity,® in response to perceived inequities Congress opted to enact a
system wherein a portion of the lost tax revenue is recouped through PILT rather than create a
blanket exemption.™

Congress enacted PILT in 1976 on the recommendation of the Public Land Law Review
Commission (PLLRC).% In response to growing concerns over the environment and the disposal
of federally held lands,* the PLLRC suggested that the United States reverse the then-prevailing
policy toward the active disposition of all remaining
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governments uncompensated for the burdens permanent federal control imposed® and agreed
that local communities should be offered compensation to offset the loss in local tax revenue.*
Because federal ownership under the former regime was considered temporary, this change,
therefore, occasioned reconsideration of revenue sharing programs generally.*’

According to the GovernmeQll $FFRXQILQJ 2IILFH *$2  3,/7 LV 3IKH PRV ZLGH-ranging
SURJUDP~ GHVLIQHG IR FRPSHQVDIH 0RFDO JRYHUQPHQIDO Eodies for the costs imposed by federal
land ownership® and
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engage in notice-and-comment rulemaking under 5 U.S.C. § 553.* Although other reforms may
be proposed=for example, the abolishment of PILT entirely**=these are highly unlikely to
succeed and might cause more harm than good.*” By utilizing notice-and-comment rulemaking,
DOI has the best opportunity to revamp its administration of PILT to bring itself into alignment
with congressional intent.*® Furthermore, this alternative is attractive because it preserves the
DJHQF\{V GLVFUHILRQ iR DOVHU FRXUVH LQ IKH IXIXUH*® and is the choice most likely to be upheld in
court.”

Part | discusses the history of public land management in the United States, in particular
the development of the current land management regime, as well as the creation of the Payment
in Lieu of Taxes program. Part Il examines the legislative intent behind the payments deduction
provision of PILT, the administrative interpretation of the provision, and state laws that bypass
this provision. Also, Part 11 considers judicial interpretations of PILT and any bearing that may
have on the deduction issue, as well as Supreme Court decisions on the issue of judicial
deference to administrative decisions and regulations. Part 11l examines whether, in the light of
the aforementioned history and relevant law, DOI could enforce the Comptroller General
Opinion requiring that service districts be independent and what effect such enforcement might
have. Part IV considers various counter-arguments that might be made against strict enforcement
of the deduction provision. Part V' concludes by recommending that DOI administer PILT in a
manner that more closely adheres to the original legislative purpose of the Act and recommends

* Essentially, Western legislators are fighting to make PILT a permanent mandatory program and Eastern
legislators are fighting their efforts. 160 Cong. Rec. S385-
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DQG VHIIDHPHQI™ LQ 7 $V D UHVXOI PRUH UHFHOIO\ UKH GHEDIH KDV FKDQJHG IURP 30DQG
GLVSRVDO™ fIR 30DQG PDQDJIHPHQI™ DQG HYHQ 30DQG WHZDUGVKLS ~58

A 1800s through 1970s

Prior to the enactment of PILT, the primary source of revenue sharing funds between
IHGHUDO DQG ORFDO JRYHUQPHQIV FDPH 31URP IKH VDOH RI FRPPRGLILHV IURP SXEOLF (DQGV ~*° State
and local governments in areas with high concentrations of federal lands were encouraged to
depend almost exclusively on the extraction of natural resources for local revenues, to the
detriment or neglect of other development possibilities.®® This early program had two major side
effects on contemporary land management.®* First, there was widespread instability in payments
as the market prices for the commodities extracted==such as timber and minerals=2rose and fell,
raising concerns arose over the viability of federal programs as a dependable revenue source for
local governments.®® Second, and perhaps more importantly, the variability in federal payments
had the effect of encouraging local communities to take an active role in setting the goals of land
management policies.®®

In large part, the mission of the PLLRC in 1964 was to investigate and suggest changes
to the prevailing public land policy that produced these perverse incentives.®* The situation on
the ground, after over a hundred years of attempting to dispose of federal lands, left the federal
government unprepared to manage vast tracts of land.®® Although the PLLRC was advisory, the
principles that it suggested were powerful and have had a lasting impact on land management,
including the shift towards management for conservation and recreation rather than disposal and
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development.®® Public opinion and administrative policy provided an additional impetus for the
shift, having together rendered the disposal program 3LQHIIHFILYH " As a result, the underlying
policy objectives of federal land managements, as it stood, both SURGXFHG 3QR SUHGLFWDEOH
DGPLQLVIUDILYH SROLF\"®® and undermined the basic assumptions of the program.®®

B. Post-1976

As noted above, since 1976 land policy sharply shifted toward retention of public lands
and management for environmental purposes and recreation.”” The Federal Land Policy and
Management Act (FLPMA), which created the Bureau of Land Management (BLM) and
assigned to it the duty to manage most federal land, embodied this shift.”* $V D UHVX0Il RI %/OfV
sweeping responsibilities, the Secretary of Interior
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amounts of nontaxable land in their jurisdictions,”® as well as providing a more regular revenue
stream for communities with heavy concentration of federal lands.”” This is because the new
policy essentially foreclosed the possibility that the majority of federal lands would ever pass
into state or local hands.”® Rather than act as a comprehensive revenue sharing scheme, the PILT
Act kept the old laws in place, but deducted payments-in-lieu-of-taxes by the amount received
under those other programs.” Today the states receiving the greatest amount of PILT are
California ($41.5 million), Utah ($35.4 million), New Mexico ($34.7 million), Arizona ($ 32.2
million), Colorado ($32 million), Montana ($26.5 million), Alaska ($26.4 million), Wyoming
($25.3 million), Nevada ($23.3 million), and Washington ($17.2 million). ¥

I1l.  THEPAYMENT IN LIEU OF TAXES ACT: PURPOSE AND INTERPRETATION
Section 6903 of the PILT Act makes clear that payments must be reduced if the unit of
government received money falls XQGHU DQRIKHU 3SD\PHQIl (DZ~ GXULQJ IKH SULRU ILVFDO \HDU &
+RZHYHU =2, DWORZV 0RFDO JRYHUQPHQIV IR DYRLG GHGXFILRQV LI WKHVH SD\PHQIV DUH QRI S8UHFHLYHG
E\” IIKH ORFDO JRYHUQPHQIV EHFDXVH IIKH PRQLHV DUH QRIl XQGHU WKHLU GLUHFY FRQIUR0.%* That is, if the
monies are diverted to independent entities for which the local government is not 3JHVSRQVLE(H ~
the county is deemed to have not received this money, and thus their total amount of PILT is not

76
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affected.®® On the other hand, if the county==or other local unit of government=retains control,
theoretically, the entity is not independent and the monies received must be deducted from
PILT.3 Because DOI has been lax in the enforcement of this condition, many states have created
quasi-independent bodies to IXQQH) 3SD\PHQI (DZ~ IXQGV DQG KXV SUHYHQI GHGXFILRQV > As
enforced, states and local goverQPHQIV DUH DEOH R 3GRXE(H-GLS®® because they can, and
generally do, receive the benefits of both PILT and payments under other federal revenue sharing
laws.2” This is wrong because (1) it is contrary to the intent of Congress, which added the
provision reducing PILT payments specifically to prevent this from occurring; and (2) it allows
resource-rich counties to receive a disproportionate amount of federal funds.®® Furthermore, if
enforced as enacted, PILT would disincentivize extractive resource development by making this
means of development more costly as compared to alternatives.®
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PILT.” Despite his assurances and those of other congressmen, however, double payments
commenced because states discovered a work-around to avoid deductions.”®

2. Implementation and Agency Interpretation

$V LWXHG LQ IKH RULJLQDO GHILQUILRQ RI 3PRQH\ IUDQVIHW" ZDV 0LPLIHG IR 3SD\PHQIV
E\ RU IKURXJK IIKH 6IDIH JRYHUQPHQI IR XQUIV RI ORFDO JRYHUQPHQI “*° During the notice-and-
comment process, BLM received a number of comments suggesting 3PRQH\ IUDQVIHW" should
HFOXGH 3I1XQGV UHFHLYHG EN\ TXDOLILHG XQUIV RI 0RFD0O JRYHUQPHQW XQGHU [other payments laws] and
SDWHG WKURXJK R VLQJOH SXUSRVH XQUNV RI JRYHUQPHQHI “'® After initially rejecting this
suggestion,'® BLM reconsidered and issued an amended rule in 1980.° This provision

735 - e . . . [have] very carefully deducted any revenues from timber sales, or minerals, mineral royalties,
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FRXQILHV EXW ZKLFK VIDWH 0DZ REOLJIDWHG WKH FRXQILHV iR SDW IR DQRIKHU HQILIN ZHUH QRW 3UHFHLYHG
E\” WKH FRXQIN\ for purposes of
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memorandum defined service dLVIULFIV DV 30RFD0 JRYHUQPHQN HQILILHV VHSDUDWe from county
JRYHUQPHQIV ~ 122

3. States Seek to Maximize Available Subsidies

According to 31 U.S.C. 8 6903(a)(1)(H), one of the federal revenue sharing program
payments deducted from PILT is the Mineral Lands Leasing Act.?® The Mineral Lands Leasing
Act established a leasing system that allows private parties to obtain leases to federal lands to
extract oil and gas.** In return, the law requires that the private party, whether an individual or
corporation, pay a fee to the government in the form of 3UHQIDOV DQG UR\DOILHV ~*?° Fifty percent of
these royalties are paid to the state where the mineral extraction activity occurs.’?® These
payments are particularly important in the West-Southwest region of the United States where the
top four states receiving the greatest amount of federal mineral royalty disbursement received
almost two billion dollars in payments in fiscal year 2012 alone.**’

$V D 3SD\PHQI 0DZ~ XQGHU 3,77 QRUPDIO\ DQ\ PRQLHV UHFHLYHG under the Mineral Lands
Leasing Act should be reported by the state and GHGXFIHG IURP WKH FRXQIN\V 3,77 SD\PHQW IRV
the following year.128 However, § E $ RQO\ DSSOLHV KLV UHGXFILRQ IR 3XQLI>VE RI' JHQHUDO

122 A\ service district might carry out functions as varied as the education of minors and the construction of
road projects. Id.

123 § 6903(a)(1)(H) (2006). For examples of other revenue sharing programs whose payments are to be
deducted from PILT, see discussion supra note 109.

124 GSHFLILFDOO\ IKHVH SDUNLHV DUH DXIKRULTHG iR 3VHDUFK IRU DQG GHYHIRS ~ GHSRVLIV ~ James B. Martin, The
Interrelationships of the Mineral Lands Leasing Act, the Wilderness Act, and the Endangered Species Act: A
Conflict in Search of Resolution, 12 ENVTL. L. 363, 367 (1982).

125 JRUH[DPS(H RQH SURYLVIRQ UHJDUGLQJ WKH HWUDFILRQ RI 3JR0G VLOYHU RU TXLFNVLOYHU >PHUFXUNE GHSRVLIV
requires that the lessee pay a royali\ Rl QRI 3(HW IKDQ ~ SHU FHQIXP QRU PRUH IKDQ ~ © SHU FHQIXP R1IKH QHIl YDOXH
RIWKH RXISXIDVIKH PLQH™ 86 &

%5ee 868& D 3%00 PRQH\ UHFHLYHG IURP VDOHV ERQXVHV URNDONLHV ~ DQG UHQIDOV R1 WKH SXEOLF
lands under the provisions of this chapter . . . shall be paid into the Treasury of United States; and . . . 50 per centum
thereof shall be paid by the Secretary of the Treasury to the State . . . within the boundaries of which the leased lands
RU GHSRVLIV DUH RU ZHUH (RFDIHG g Foo-
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SXUSRVH™ GLVILLFIV 137
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accomplish their own responsibilities.**® This practice would appear to require PILT payment
reductions==DV VXFK GLVIULFIV DUH QRI 3SROLILFDOO\ DQG ILQDQFLDOO\ LQGHSHQGHQI™ QRU DUH HKH\ 3DORQH
UHVSRQVLEOH 1RU SURYLGLQJ IKH VHUYLFHV LQ TXHVILRQ™**’=2and yet, such deductions are rare**® and
abuses are common.'*
b. Pass through Laws: Theory and Examples

As revised and renumbered in 2008, the State of Utah allows counties to establish so-
FDOOHG LVSHFLDO VHUYLFH GLVIULFIV XQGHU IIKH Service District Act.*®* This Act sets forth certain
guidelines regulating the delegation of powers to and creation of service districts.*? According
to Utah Code Annotated § 17D-1-301(1), special service districts are governed by the county or
other local government that creates the district and are limited to those powers delegated to the
VHUYLFH GLVIULFIfV DGPLQLWUDIRWY *** The authority to delegate is limited; for example, 3DQ
administrative control board . . . [may not] levy a tax on the taxable property within the special
VHUYLFH GLVIULFIl “*>* On the other hand, the Service District Act allows for financial independence,

146 Id

Y7 1d. at 3;seealsoid. DI Q  3>7GKHVH IXQFILRQV ZRX0G SUHVXPDEO\ EH IIKH UHVSRQULELOUN R1 HKH FRXQILHV
in the absence of independent special districts. However, implicit in the Comp[troller] Gen[eral] opinions is the
notion that these functions are not the responsibility of the county so long as they are assigned to a distinct political
xQur -~

148 When they do occur, state and local governments are inclined to take care to avoid future deductions;
see discussion, infra Subsection 11.A.3.b.

149 For example, in United States ex rel. Erickson v. Uintah Special Services District, the qui tam plaintiff
DWHJHG WKDH BLQIDK &RXQIN\ 8IDK KDG 3UHPRYH>G( YDOXDE(H GHSRVLIV RI WDU VDQGV WKDI >IKH VHUYLFH GLWWULFI@ KDG
VIRFNSLOHG IRU URDG UHSDLWY IRU LIV RZQ XVHV DQG ZLIKRXH DQ\ DFFRXQIDELOILN\ ~ 8QUHG 6IDIHV ex rel Erickson v.
Uint
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&RXQINV 3,77 SD\PHQIV ~ ** Following the creation of the district, Washington County, for the
first time, received the full amount of PILT due under the statutory formula.*®®

This example is particularly egregious because, the service district was created to allow
the County to receive more PILT*® during tough economic times.*® To alleviate voter concerns,
the district was not delegated the authority to impose tax obligations.'®® Local attorneys and
politicians explained that the service district was the best way to bring in more federal money for
Washington County.'™® An attorney for the county IRIG IKH SDSHU IIKDIl 3the formation of the
district would be a win-ZLQ VUIXDILRQ EHFDXVH >Lil ZL00§ PD[LPL]H>HA IKH FRXQINJV 3,/7 PRQH\ “17*
The purpose of the
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Colorado has actually rather openly gone a step further than either Wyoming or Utah. In
2011, the Colorado *HQHUD0 $VWHPEO\ SDWHG + 5 ZKLFK H[SOLFLION 3DXIKRULJH>HVE WKH

creation of federal mineral lease districts as funding and service delivery mechanisms . .

. to
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The only case interpreting PILT in the FCA context is United States ex rel. Erickson v.
Uintah Special Services District.? In Erickson, the plaintiff alleged that Uintah County, Utah
established a service district to defraud the federal government of Mineral Lease Funds through
the 3IUDQVIHU [of] Mineral Lease Funds into the general coffers of Uintah County to be applied to
general county budgetary expenses . . . far beyond the single purpose for which [USSD] was
FUHDIHG “**® The failure of the county to disclose the rHFHLSH RI IKH 3PLQHUD0 (HDVH PRQH\ ~
therefore, violated the FCA. %'

The district court rejected this theory because the service district did not misrepresent and
could not misrepresent its 3QDIXUH DV D VHUYLFH GLWULFI “%*® The district court further concluded
that as a service district, USSD was a 3GLVILQFW 0HJDO HQALIN XQGHU IIKH FRQIURO RI WKH &RXQIN
866" >FRX0G QRIS PLVHSUHVHQI LIV GHSHQGHQFH RU LQGHSHQGHQFH IURP IKH &RXQI\ “?° As
Congress placed no conditions upon the disposal or use of federal lease monies, the district court
found a False Claims Act claim impossible.??

3. Judicial Deference (or Non-deference) to Administrative Decision Making
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However, even assuming Congress has not spoken to the precise question nor that the
statute is otherwise ambiguous, at step two the court does not have unbridled discretion to
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the plain meaning of the statute, any legislative history,?’ and any other relevant canons or tools
that aid judicial construction.®® After these resources have been exhausted and if the statute
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a majority, as a member of the D.C. Circuit, Judge now--XVILFH 6FDILD ZURIH WKDIl 3IIKH DVWHWPHQW
of the GAO [is] an expert opinion which we should prudently consider but to which we have no
REOLIDILRQ IR GHIHU “%®% In a more recent concurrence, Justice Scalia reiterated that Comptroller
General Opinions are not entitled to Chevron deference.?®® This is significant because DOI relied
upon the &RPSIURIHU *HQHUDOYV interpretation to set its policy on PILT.?®°

V. FIXING
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interpretive rule.?”® Even in that case, the agency would be forced to defend the policy as though
the letter did not exist.?®

$QRIKHU HQIRUFHPHQI DOVHUQDILYH ZRX0G EH IRU ® 2, IR GLVFDUG WKH &RPSHURIOHU *HQHUDOTV
interpretation entirely as not binding upon the agency.?® When BLM issued the first PILT

PILT Federal Subsidies







58 Willamette Environmental Law Journal Fall 2014

2Q §KH RIKHU KDQG WKH VIDIHG SXUSRVH RI lIKH UX0H DPHQGPHQW ZDV ¥R 3VIUHDPOLQH>{
IKH EXGJHI SURFHW” =not to make substantive changes to PILT.?® Because the change was
considered entirely administrative, full notice-and-comment procedure was not followed in the
promulgation of the rule.
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but that does not mean they are necessarily guilty of any crime.’® Second, the complexities of
such an action are many, as highlighted in Erickson.®® There the district court noted that neither
the county nor the service district submitted any claims to the federal government; rather the
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PILT was explicitly intended not to allow local governments to receive multiple revenue sharing
payments,** IKH DIHQF\{V LQIHUSUHIDILRQ LV FRQIUDUN IR IKH XQDPELJIXRXV GLUHFILRQ RI &RQJUHWV 31°
7KHUHIRUH WKH SODLQILIT ZRX0G DUJXH =2,V LQIHUSUHIDILRQ RI 3UHFHLYHG™ LV IDXOI\ EHFDXVH WKH
legislative history is clear and would ask the court to direct DOI to evaluate the independence of
GLVIULFIV FUHDIHG IR 3PD[LPLIH 3,77 ~*' This argument, however, is likely to fail because this
particular problem with PILT was raised as early as 1979, but has never been addressed by
Congress.*!® 7KH 0LPLIHG 0HJLVODILYH KLVIRU\ FRX0G DOVR EH UHDG DV IDYRULQJ = 2,1V LQIHUSUHIDILRQ
because the Senate Report explicitly disclaimed any intent to penalize counties that did not
actually receive revenue sharing payments.**

2. Rulemaking

The best way forward for the agency, or at least the means most likely to hold up in
court,*® would be to conduct a full notice-and-comment proceeding, with all the procedure
provided under 5 U.S.C. § 553.%%! In this scenario, the agency could take the relatively
ambiguous language of PILT=UHTXLWLQJ SD\PHQIV EH 3UHGXFHG E\ DPRXQIV WIKH XQuI

314 Although there is no formal interpretation of this language, see 43 C.F.R. § 44.11, at least informally,
IKH DJHQF\ KDV GHWHUPLQHG IKDW 3>REQO\ WKH DPRXQW RI )HGHUDO 0DQG SD\PHQIV DFIXDWN\ UHFHLYHG E\ XQUV RI
government in the prior fiscal year is deducted. If a unit receives a Federal land payment, but is required by State
law to pass all or part of it to financially and politically independent school districts, or any other single or special
purpose district, payments are considered to have not been received by the unit of local government and are not
deducted from the SectiRQ SD\PHQI © U.S. DEPYT OF INTERIOR, supra note 138, at 11.

$1%ee 122 Cong. Rec. 25,743, 25,747 (1976) (statement of Rep. Weaver) (noting that receipts local
JRYHUQPHQIV UHFHLYHG IURP IIKH IHGHUDO JRYHUQPHQI ZHUH WR EH 3GHGXFIHG IURP IIKH SD\PHQIV LQ OLHX RI WD[HV
SIKHUHIRUHE >IGKHUH LV QR D GRXEH SD\PHQI” 6 SHp. 94-1262, at 15 (1976) 3>7KH $SFi UHTXLUHV IKDI DQ\ SD\PHQIV
received under [a payment law] . . . which are actually received E\ D XQU RI 0RFD0 JRYHUQPHQI DUH GHGXFIHG ~
(emphasis added). Five years later, when amending PILT, Representative WeavHU UHL/HUDIHG WKDIF 3ZH  >KDYH@ YHU\
carefully deducted any revenues from timber sales, or minerals, mineral royalties, from the moneys paid in lieu of
ID[HV XQGHU WKLY ELO0 VR WKH FRXQIN\ >GRHV@ QRI JHI D GRXEMH UHYHQXH IURP WKH IHGHUDO JRYHUQPHQI ~ 7 Cong. Rec.
16690 (1981) (statement of Rep. Weaver).

%18 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984).

Furthermore, as enforced and interpreted, the deduction provision is superfluous because states and local
governments often avoid PILT reductions by simply diverting revenue sharing payments through service districts;
see CORN, supra QRIH 3, ZRX0G EH in the interest of every state to enact pass-through laws. . ..

317 Such an example might be that of Washington CoXQI\ ZKLFK RSHQU\ VIDIHG KDl 3IKH IRUPDILRQ RI IKH
GLVIULFW PD[LPL]HV WKH FRXQIN\TV SD\PHQI LQ OLHX RI WD[HV PRQH\ "~ SPECIALLY FUNDED TRANSPORTATION
SPECIAL SERVICE DISTRICT A 143.85 237.28 Tm[(D)] TIETB5804848F6817vJ(A)-27(L)36( 0 09(1)18(e)4( )-69(0)-19(r)-6( )-69(s)9(p
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because notice-and-comment procedure allows parties to participate in the rulemaking process
and requires the agency to respond to relevant comments in a substantive way,** such a
procedure is much more likely to be viewed as legitimate and democratic than an otherwise
arbitrary decision by the agency.**® Furthermore, the use of notice-and-comment rulemaking
may help the agency to preserve its discretion in the event of a judicial decision on the matter.>*

3. Statutory Change

As enacted, PILT is incredibly complicated®’ and easily misread and misapplied.>*® The
statute, therefore, should be changed either to end the possibility of abuse by the states®* or to
eliminate the payment law deduction provision.**® The law could also be restructured to promote
community development, perhaps by requiring that the money be spent in a particular manner3*
or that it be distributed in such a way as to encourage conservation of resources rather than
consumption.®*?

333
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A single payment system for federal revenue sharing and land payments was proposed as
early as the PLLRC report,* but was implicitly rejected by the Congress that enacted PILT.>*
Such a system would have several benefits, including likely increased administrative
efficiency.>®* Currently, PILT is simply another layer on top of what was already an incredibly
complicated system.**® For example, payments to local governments under ten different payment
laws are deducted from PILT3*’ and the acreage of federal land managed by the Departments of
Agriculture, Defense and Interior=through no less than seven distinct agencies=is used to
calculate the federal acreage in the jurisdiction of the local county.>*® DOI then relies on the
states themselves to accurately pass on data indicating the precise levels of revenue sharing
payments distributed to local governments.**® Moreover, considering that the basic purpose of all
federal land payment schemes has been to provide adequate compensation for lost taxes, a single
system could also be designed to pay true tax equivalency for un-taxable federal land.**°

INCENTIVES FOR PROTECTING THE ENVIRONMENT, at vi (2001), available at
http://yosemite.epa.gov/ee/epa/eerm.nsf/vwAN/EE-0216B-13.pdf/$file/EE-0216B-13.pdf.

3 |n fact, the PILT program was proposed as an alternative to the existing system of revenue sharing
SD\PHQIV EHFDXVH 3IKH VAWIHP RI revenue sharing [bore] no relationship to the direct or indirect burdens placed on
state and local governments . . . . Although [these programs] were originally designed to offset the tax immunity of
Federal lands, the existing

PILT Federal Subsidies




64 Willamette Environmental Law Journal Fall 2014

Such a system is not, however, without serious defects, likely those which led the
enacting Congress of PILT to create PILT instead.**! The complex bureaucratic operation of the
current regime engenders special interests, which would not likely give up their favored position
without a fight.*** Presumably the losers under the mandate would be incentivized to adopt
alternate revenue streams or exploit existing streams to their benefit in new ways, while those
unable to do so would simply suffer the loss of revenue.***

Congress could also decide, rather than reauthorize PILT or even continue the program,
to discontinue PILT entirely. This seemingly drastic option is not without its proponents;
however, this is perhaps the least likely to occur given the complex history and interests involved
in PILT.*** Although the program may be, in effect, a Western subsidy,*** it is a bipartisan
Western subsidy**® that supports that most basic unit of Western consciousness: the small-town,
rural community.*” An attack on PILT is, despite the contradiction in terms, an attack on the
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sharing monies comes closer to approximating the correct level of payment.®”® Congress
perennially promises greater amounts of PILT, but has failed, until recently, to appropriate
sufficient funding.*”® These payments are also limited such that a governmental unit often
UHFHLYHV OHVV IIKDQ 3Lil ZRX0G UHFHLYH LI DFIXDO SURSHUIN ID[HV ZHUH EHLQJ GLWILLEXIHG ~*"" Moreover,
counties and local governments are unable to enforce the authorized PILT obligation®*”® where
Congress has failed to appropriate enough money to cover the obligation.®’® Therefore, being
DEOH IR UHFHLYH 3,77 DQG D SD\PHQIV LQ IX00 PRUH FORVHO\ DSSUR[LPDIHV WKH 3FRUUHFI
amount of PILT* and is more reliable for local governments planning yearly budgets and
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received if development did not occur, but still had to cover the costs that development created,
the county would have the incentive to seek alternative forms of development.®®’ On the other
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SD\PHQIV DQG GLVFRXUDJLQJ VIDWHV IURP FUHDILQJ LQHIILFLHQW 3VXEGLYLVLRQV RU GLVIULFIV™ 1RU WIKH VROH
SXUSRVH RI 3PD[LPL]>LQJ8 IHGHUDO SD\PHQIV “3* At the same time, as written, the Act is very
complicated®*? and provides for inequitable payments®* that local governments contend are
below,*** and others contend are significantly above,*® true tax equivalency of the communities
receiving them.**® Congress, therefore, should amend PILT to provide more equitable payments
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