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I. INTRODUCTION
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United States.? His actions exposed the vulnerability of DACAmented
individuals. Thankfully, through the judicial process, his actions were
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It is important to note that this paper focuses on people who are
currently protected from deportation and authorized to work because
of DACA. Nonetheless, DACA continues to be only a temporary fix
for the immigration status of those protected by DACA. By primarily
discussing the opportunities and limitations of those protected under
DACA, hundreds, if not thousands, of undocumented individuals
pursuing a career in the law are excluded from the conversation.
Though  “undocumented” and “DACAmented” are used
interchangeably, DACA recipients carry a significant advantage over
people who did not qualify under the program. As argued in this paper,
because of this advantage, state and federal bars should universally
admit DACA-eligible attorneys into practice.
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authorization or documentation) and that provisions of
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dehumanizing. As a result, there has been a significant shift in word
usage when referring to undocumented immigrants.*” A subgroup of
undocumented immigrants are known as “DREAMers.” These are
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laws, sometimes known as that state’s DREAM Act, include: Arkansas,
California, Colorado, Connecticut, Delaware, Florida, Hawaii, Illinois,
Kansas, Kentucky, Maine, Maryland, Michigan, Minnesota, Nebraska,
New Jersey, New Mexico, New York, Oklahoma, Oregon, Rhode
Island, Texas, Utah, and the District of Columbia. Although some of
these laws have been challenged, courts have routinely upheld them.*

On the other hand, there are also states that continue to make it
even harder for undocumented students to pursue higher education. At
least three states, Arizona®®, Georgia*, and Indiana** have all enacted
laws that prohibit or limit undocumented students from receiving in-
state tuition rates at public secondary institutions within that state.

Fortunately, many private scholarships have recognized the
importance in supporting these students and have thus expanded their
eligibility to include undocumented students. Other scholarships and
different programs continue to exclude undocumented students but
allow DACAmented students to apply. Furthermore, under DACA,
students may also be eligible for work study programs through their
institutions and some students have also managed to obtain private
student loans. Though extremely difficult, many students have
managed to pay for higher education.

D. DACA’s failed expansion: DAPA

In November 20, 2014, the Obama administration attempted to

expand the DACA program through Deferred Action for Parents of
Americans. also known as DAPA 4 1 163.99 711.58 Tm0 g0 G[()] TJET@0.00000ET.00000ETQ0.00000E T §0.00000E T @124(t2-
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Constitution and the Administrative Procedure Act (“APA”).** The
challenge resulted in an injunction against the order that remains in
place today.*® Because of the injunction, the Johnson Memorandum
essentially became moot and DACA benefits returned to their original
form as established under the Napolitano Memorandum.*®

E. DACA since Trump & the New Biden Administration

On September 05, 2017 the Trump administration rescinded
DACA in a memorandum issued by Acting Secretary of Homeland
Security, Elaine C. Duke.*” The rescission prompted several
organizations and states to file suit to prevent the rescission from taking
effect.*® The Duke Memorandum used derogatory language to refer to
undocumented individuals and reflected the policies enacted by the
Trump Administration. After years of litigation and multiple
injunctions preventing the rescission to take effect, on June 18, 2020,
the United States Supreme Court issued a decision that saved DACA,
temporarily.*® The Court held that the decision to rescind the program
was arbitrary and capricious.®® Though DACA survived after the
Supreme Court’s ruling, it left the door opened for future litigation.>*

In what was considered a direct conflict with the Supreme Court’s
decision, the Trump administration, through the Acting Secretary of
Homeland Security, Chad Wolf, released another memorandum, “Wolf
Memorandum,” on July 28, 2020.°* Most notably, the new Wolf
Memorandum outlined that DHS would reject all initial applications
and would limit current DACA protection to one year instead of two
years.”>® In the nick of time, on November 14, 2020, Federal District

4 Texas v. United States, 86 F. Supp. 3d 591, 608 (S.D. Tex. 2015), aff'd, 809 F.3d 134 (5th
Cir. 2015), as rev (Nov. 25, 2015).

4 d.

46 United States v. Texas, 136 S.Ct. 2198, 2241 (2016).

47 Duke Memorandum, supra note 3.

48 Matt Zaptosky,
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Judge Nicholas G. Garaufis found that Chad Wolf had not been
lawfully serving as Acting Secretary of Homeland Security when he
issued the Wolf Memorandum.>* This of course was a significant win
for DACA. In his decision, Judge Garaufis directed DHS to reinstate
DACA to its original form as issued by the Napolitano Memorandum,
allowing for two-year work permits instead of one year. Around
December of 2020, the United States Citizenship and Immigration
Services (USCIS), the office responsible for processing DACA
applications, reopened DACA to new applicants and increased the
length of the work permits in accordance with the court ruling.
Unfortunately, within a few months, on July 16, 2021, a Texas District
Court once again held that DACA was invalid, closing once again
applications for new applicants, but leaving current DACA recipients
with their existing status.*®

The new Biden administration, on its first day, issued a
memorandum to preserve and fortify DACA, which was part of his
presidential campaign promise.®® Still, said promise has remained just
a promise as DACA continues to see strong opposition from several
states and continued risk of rescission through the judicial process.
While DACA is “safe” for the next couple of years, its long-term future
is still up in the air.

I1l. LEGAL HURDLES AND SUCCESS STORIES OF BECOMING A
DACAMENTED ATTORNEY
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the judiciaryl[,] state courts could also set rules that would
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In other states, the status of admittance of undocumented
individuals is unclear. An article written by Colton R. Overcash titled
“Nevada Votes to Give Professional Licenses to lllegal Aliens”
indicated that with the passage of AB275 in May of 2019, Nevada had
extended law licenses to undocumented people. However, a closer look
at AB275 does not include an amendment to NRS 7.030 which lists the
prerequisites to receiving a license to practice law.?% In fact, NRS
7.030(2) states that “[a]n application for a license to practice law must
include the social security number of the applicant.” Of course, since
DACA recipients do have a legal social security number, it does not
necessarily mean that they are excluded from obtaining a law license
in Nevada, although an undocumented individual without a valid social
security number could be. In 2016, similarly to Nevada, Nebraska also
enacted legislation extending professional licenses, for the duration of
their valid work authorization, to undocumented individuals who held
a valid work permit.®* Different news articles also list additional states
that allow DACAmented individuals to obtain law licenses, however,
their reliability is questionable without confirmed cases of admitted
DACAmented attorneys, published court decisions, or affirmative state
legislation. 8 For example, Oregon, although not listed in any articles,
admitted at least two known individuals, Michael Hsu and Thomas
Kim, into its state bar in 2012 and 2018, respectively, though both
applicants eventually obtained legal status.®® Similarly, Denia Perez,
another DREAMer and DACA recipient, became the first
undocumented person to be admitted into practice in Connecticut.®* As
with much information related to the undocumented community, the
ability to track the reliability of this information tends to be difficult to
ascertain and to track. Those who are undocumented constantly live in
the shadows, attempting to stay away from the public eye as to not call

80 Nev Rev Stat Ann § 7.030 (West).

81 Neb Rev Stat Ann § 4-111 (West).

82 Raquel Mupiz et al., DACAmented Law Students and Lawyers in the Trump Era, CENTER
FOR AMERICAN PROGRESS (June 7, 2018),
https://www.americanprogress.org/issues/immigration/reports/2018/06/07/451613/dacamented
-law-students-lawyers-trump-era/; George Khoury, Esg., Undocumented Immigrants Can
Practice Law in the U.S., FINDLAW (August 18, 2017),
https://blogs.findlaw.com/greedy_associates/2017/08/undocumented-immigrants-can-practice-
law-in-the-us.html.

8 Bruce Goldman, How Unauthorized Immigrants Are Fighting to Practice Law, LAW360
(August 11, 2019), https://www.law360.com/articles/1186579/how-unauthorized-immigrants-
are-fighting-to-practice-law.

84 Shannon Miller, DACA Recipient Earns Right to Practice Law in Connecticut, NBC
CONNECTICUT (November 2, 2018), https://www.nbcconnecticut.com/news/local/immigrant-
earns-right-to-practice-law-in-connecticut/46723/.
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attention to their status. Thus, if there are any other undocumented
attorneys in other states, their names are not readily available.

C. Good Moral Character: A Last-resort Attempt to Prevent
Undocumented Individuals From Pursuing Legal Careers

Once a state has acknowledged compliance with Section 1621, an
undocumented immigrant should have the ability to obtain a
professional license. However, some argue that since undocumented
people are in violation of federal immigration law,® an individual
cannot properly take an oath to uphold and support the Constitution and
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standards of good moral character. Since most came to the United
States at a young age, courts have held that DACA recipients are not in
violation of the moral turpitude requirements.®*

IV. THE EFFECTS OF DACA FOR UNDOCUMENTED ATTORNEYS

A major benefit of DACA, which has increased the accessibility
of higher education, is the work authorization.’ This has meant that
DACA recipients have the ability to seek lawful employment, earn
money, and pay for school. Under federal law, those who are granted
work authorization or work permits “are authorized to be employed in
the United States without restrictions as to location or type of
employment as a condition of their admission or subsequent change to
one of the indicated classes.”® Still, DACAmented people continue to
see their opportunities limited by their inability to obtain certifications
and licenses, including a law license. Additionally, many employers
continue to include US Citizenship or lawful residence as a condition
for employment. For example, while the Washington Department of
Justice requires citizenship, even for law clerks, the Oregon
Department of Justice does not. The inconsistency between agencies
and employers serves as another hurdle that DACAmented law
students and lawyers have to overcome.

While those protected under DACA may seek lawful
employment, they may still
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The Committee and Garcia argued that the first
clause of section 1621(c)(1)(A)—referring to any
professional license “provided by an agency of a State
or local government”—applies only to a professional
license that is issued by a state or
local administrative agency and does not apply to a law
license that is issued by this court. The Committee and
Garcia asserted that the second clause of section
1621(c)(1)(A)—referring to public benefits provided
by “appropriated funds of a State ... government”—is
inapplicable to this court's issuance of a law license
either because the amount of funds expended by this
court in the bar admission process should be considered
“de minimis” or because the clause should be
interpreted to refer only to public benefits that involve
the payment of money or funds to undocumented
immigrants and not to the issuance of a license to
practice law.%’

By allowing undocumented immigrants to practice law, states are

taking advantage of the skills and talent of these individuals. By
becoming attorneys, DACAmented individuals can attain financial
freedom, which may not otherwise be available.
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on day one of his presidency, he would push for immigration reform,
including a path to citizenship for DREAMers, however that is yet to
happen.®® The United States is the only home DREAMers know. Their
dream to become attorneys should not be hindered by their immigration
status. Understandably, an immigration reform would be highly
contentious. The last major reform was the Immigration Reform and
Control Act of 1986. Over 30 years have passed and many say it is time
to fix our immigration system. As with any legislation, it will be hard
to determine who should be included or excluded from a
comprehensive immigration reform, as it is highly unlikely that such a
benefit would be boundless. This paper is limited in advocating for
DACAmented immigrants to receive a path to citizenship which would
enable them to uniformly obtain law licenses throughout the nation.
However, this is not the only group of people who know and love this
country as their home. A comprehensive immigration reform that
creates a path to citizenship for the millions of undocumented
immigrants would be the most humane and beneficial path Congress
should take.

V1. CONCLUSION

DACA recipients came to this country as children. The United
States is home for them. Here, they have developed their goals and
dreams, many of whom wish to pursue a legal career as attorneys. The
plenary power of the executive branch has both benefited and impeded
undocumented individuals. The differing decisions on this topic by
courts and administrations continue to create a turbulent situation for
those protected under DACA. Federal statutory law, in an attempt to
hinder an undocumented immigrant’s ability to obtain public benefits,
has instead diminished opportunities for success. This, along with state
laws that require citizenship or lawful status, continue to prevent
DACA individuals from becoming licensed attorneys. Fortunately,
many states are moving away from such a restrictive system and have
since opened their courtrooms to DACA recipients and some to
undocumented immigrants in general. This shift is one in the right
direction, but the lack of uniformity continues to add to the obstacles
faced by DACAmented attorneys. We need significant change.

9 Michael D. Shear, Biden’s Immigration Plan Would Offer Path to Citizenship for Millions,
NEW YORK TIMES, (Feb. 18, 2021), https://www.nytimes.com/live/2021/02/18/us/joe-biden-
news.
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Regardless of which path we take, public policy dictates that
DACAmented individuals be allowed to become attorneys in this
nation. Removing the federal statute that prevents them from obtaining
law licenses or clarifying its meaning, as to indicate that law licenses
are not a public benefit, would remove a hurdle for DACAmented
individuals. And simply put, an immigration reform that creates a path
to citizenship for DREAMers would not only remove the obstacle of
the law license, but it would open the doors for many more
opportunities. DACAmented attorneys bring a unique perspective to
our legal system. Their experiences have made them resilient. Their
abilities and skills will be an asset in our courtrooms.



