
 

 

 
 

OVERWHELMING COUNTER SPEECH: A GOVERNMENT SPEECH 
SOLUTION TO WHITE SUPREMACIST DEMONSTRATIONS 

 
CLIFF COLEMAN1 

 
INTRODUCTION: GOVERNMENTS AND WHITE SUPREMACY 

 
Only since the mid-1960s have racial minorities in the United States 

been recognized as and given the rights of full citizens of the country they 

live in, at least on paper.2 For most of American history, 
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state’s current 
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images from America’s dark past while deepening the historical divide 

among minority groups. By utilizing the government speech doctrine those 

in positions of authority have powerful avenues to 
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The Jim Crow South, the Klan, and violence against minorities are so 

intrinsically linked to one another that it is nearly impossible to talk about 

one without talking about the others.14 One of the worst episodes of racial 

terror in the United State took place in Tulsa, Oklahoma, in the early 1920s. 

An African-American man was accused of sexually assaulting a white 

woman, though it was later determined that the man “likely tripped and 

accidentally stepped on the woman’s foot.”15 Despite the fact that the charges 

were dropped against the man, a white mob gathered and chased a group of 

armed black men who were 
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century at the hands of white supremacists. Violent outbursts were constant 

throughout the middle part of the twentieth century, especially following the 

Brown decision. Many whites, including those in positions of power, believed 

their place in society was being undermined.20 One African-American man 

was shot at point-blank range after insisting on being kept on the voting 

rolls.21 





                                         SOCIAL JUSTICE & E



2019                 WILLAMETTE UNIVERSITY COLLEGE OF LAW 







                                         SOCIAL JUSTICE & EQUITY J



2019                 WILLAMETTE UNIVERSITY COLLEGE OF LAW 

 

179 

 

promote a society in which minorities are second class citizens or do not exist 

at all. Governments exist to protect citizens and their rights, and that duty 

includes promoting a diverse body of people. How can those citizens feel safe 

and included in their own communities when these actions are intentionally 

designed 
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under the liberally construed First Amendment.51 In fact, the speech rights 

under the First Amendment are recognized as such an essential right that the 

Supreme Court has time and time again affirmed the rights of speakers, even 

when they are Klansmen, neo-Nazis, or other brands of white supremacists. 

 

A. Racists in the Wild 

At the end of a decade that saw the bloodiest and most contentious 

events of the Civil Rights Era, the Supreme Court decided Brandenburg v. 

Ohio, in which a Klansman violated an Ohio state statute outlawing the 

advocacy of criminal syndicalism.52 That advocacy amounted to the 

ramblings of a Klansman named Brandenburg on a series of newscasts in 

which he ranted about wanting African-Americans to go back to Africa, 

planning marches in Washington, D.C., Florida, and Mississippi, and 

condemning governmental suppression of 
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“accomplishing industrial or political reform.”55 The Court held that a statute 

forbidding advocacy is unconstitutional unless two factors can be shown: 

first, the advocacy must be directed at producing “imminent lawless action,” 

and second, the lawless action is likely to occur.56 Nothing about 

Brandenburg’s speech was seen by the Court as likely to cause imminent 

lawless or violent action, and thus his speech, hateful as it may have been, 

was protected by the First Amendment.57 

Only eight years after Brandenburg and just over thirty years since 

the Allied Forces declared victory over Nazi Germany, the Court decided a 

controversial case in which an American neo-Nazi group sued for the right to 

march in the predominantly Jewish city of Skokie, Illinois.58 The Illinois city 

attempted to enjoin the neo-Nazis from any kind of public display.59 The 

Court, however, reversed the injunction, stating in a short per curium opinion 

that First Amendment protections applied to the neo-Nazi demonstrators.60  

The Court affirmed its limitation on suppression of hateful expression 

when it heard a case in which Minnesota teenagers burned a small cross 

within the fenced yard of an African-American family.61 The action violated 

 
 55 Id. at 444-5445. 
 56 Id. at 447 (emphasis added). 
 57 Id. at 448-49. 
 58 Nat’lNational Socialist Party of Am.America v. Vill.Village of Skokie, 432 U.S. 
43, 43 (1977) (per curiam).  
 59 Id. 
 60 Id. at 44. 
 61 R.A.V. v. City of St. Paul, Minn., 505 U.S. 377, 379 (19921991). 
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a St. Paul ordinance which prohibited the display of objects or symbols 

known to cause anger or alarm in others on the basis of race, religion, or 

gender.62 This included displaying swastikas or burning a cross.63 The city’s 

argument before the Court was that such a regulation was necessary in order 

to “ensure the basic human rights of members of groups that have historically 

been subjected to discrimination . . . .”64 The Court stated that even if the 

ordinance were narrowly construed to forbid unprotected “fighting words,” it 

was still facially invalid because it was a content-based prohibition within the 

proscribable category of speech.65 The Court was clear in its opinion that it 

believed cross burning was a “reprehensible” act, but the City of St. Paul had 

other options to quell such acts that did not violate First Amendment 
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symbol including the “Hitler salute.”68 By contrast, in the United States, neo-

Nazism and the Klan—two of the most despised and infamous ideologies—

have the right to express their hatred and vitriol in public. Even the Westboro 

Baptist Church, a group once dubbed “America’s Most Hated Family,” found 

safe haven under the First Amendment, 
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high hurdle, the government must show that its speech regulation furthers a 

compelling government interest and that the regulation has been tailored as 

narrowly as possible to meet that interest.84 The government will always have 

a monumental challenge meeting the two-prong test, even when the 

regulations appear to protect the Court itself.85 Viewpoint-based regulations 

are strictly forbidden.86   

Thus, city and state governments have almost no options in 

preventing white nationalist demonstrations in public forums, as such 

regulations would be viewpoint-based. However, this does not mean that 

governments lack options in responding to white supremacist 

demonstrations. The marketplace of ideas affords governments myriad 

options to provide an alternative message to the hateful message expressed 

by these groups. 

 
III.  THE GOVERNMENT IN THE MARKETPLACE OF IDEAS 

According to the Supreme Court, government can voice its own 

opinion in the marketplace of ideas without violating the First Amendment. 

The Court began seriously recognizing government speech powers in the 

1990s. In a line of First Amendment cases, the Court established that 

 
 84 Id. at 45. 
 85 See 
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government was essentially compelling them to speak.95 The Court 

disagreed, holding that government can support its programs and policies by 

collecting taxes, and can use that money to pay private speakers to convey 

“speech and other expression to advocate and defend its own policies.”96  

The Court established in the 





2019                 WILLAMETTE UNIVERSITY COLLEGE OF LAW 

 

191 

 

found too offensive to members of the public.104 Using the ruling from 

Summum as its basis, the Court determined that specialty license plates were 

government speech, and thus the First Amendment did not require the 

government to be viewpoint-neutral as it approved or denied applications and 

designs for specialty plates.105 

These cases illustrate that the government can have its own viewpoint 

when it speaks, and can even create its own requirements for using its 

platform to promote speech. Further, the ruling from these cases allow 

governments to prevent their own platforms from being coopted by hate 

groups. Consider, for example, if a white supremacy group such as the Ku 

Klux Klan or a neo-Nazi group wanted to erect a memorial in a local park 

depicting a figure in the infamous hood, an eternal burning cross, or a statue 

of Hitler. If a municipality were required by the Constitution to be viewpoint-

neutral in selecting what messages it displayed in public, it would be 

handcuffed in preventing extremely offensive, racist, and harmful displays 

from being permanently affixed to the public landscape of its city. Similarly, 

consider if the so-called “White Knights of the Ku Klux Klan” or a neo-Nazi 

group wanted a specialty plate prominently featuring the Klan’s white cross 

emblem or a swastika of Nazi Germany. If specialty plates were not deemed 

government speech, governments would be forced to print images 
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inseparably tied to hateful ideologies, or discontinue the specialty plate 

program altogether. The government speech cases preserve the ability for 

government to carry its own messages without being forced to promote ideas 
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and initiatives that promote diversity, especially ones that directly confront 

white supremacy, it speaks not only against hateful rhetoric but to the 

government’s priority to call out such speech and stand for diversity within 

the community it represents. 

When a government decides to provide any kind of funding, there is 

normally some kind of stipulation required of the recipient. The Court took 

up an issue regarding public library funding in which some recipients of 

federal dollars were not pleased with conditions Congress placed on the 

receipt of that money. In the late 1990s, Congress passed legislation offering 

federal funding to public libraries who wanted to offer internet access to the 

public.106 Congress later passed additional legislation requiring libraries 

receiving funds for public internet access to install software that blocks 

images of obscenity and child pornography, while giving libraries some 

latitude in preventing certain sites from being filtered.107 The American 

Library Association and other affiliated organizations claimed that such a 

requirement violated the First Amendment protections of public patrons who 

use the library.108 Writing for a plurality of the Court, Chief Justice Rehnquist 
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assistance, so long as the conditions do not induce participants into 

unconstitutional activity.109 In his reasoning, Chief Justice Rehnquist wrote 

that a public library does
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While the Court’s rulings in American Library Association and Pico 

place specific restraints on the manner in which government can speak, there 

is plenty of leeway in how government can spend and promote certain 

viewpoints. In regards to promoting civil rights and diversity, these spending 

opinions opened a whole host of options in which books, art, educational 

programs, and community initiatives can receive government funding. Such 

government backing has the potential to significantly sway the impact and 

influence of hateful rhetoric of white supremacy groups. The only question 

remaining is what does the implementation of that government speech look 

like? 

 

IV.  OVERWHELM HATE, PROMOTE GOOD: A BLUEPRINT FOR GOVERNMENTNM 

%$
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by the judge’s decision.”116 While the city was bound by a judicial order to 

allow the demonstration in that venue, other events could have been set in 

motion weeks or even months before the permits for the rally were granted; 

and while not a perfect solution, it is possible such events could have in part 

quelled or deterred the violence that ensued, or at least sent a clear message 

to the world rejecting white nationalistic hate. 

 

A. Overwhelm the Message: An Alternative Timeline to Alt-Right 
Charlottesville 
 

 Applying the government speech doctrine in all of its forms to the 

“Unite the Right” rally in Charlottesville provides an opportunity for a direct 

counter message to that of the white supremacist groups. Rust, Johanns, 

Walker, and Summum all lay a constitutional basis for what a city like 

Charlottesville or even the Commonwealth of Virginia could do in response 

to white supremacists gathering for a rally. Assume for the sake of this 

example that the City of Charlottesville received notice of the rally one month 

before it was scheduled to take place on August 11 & 12, 2017. Instead of 

just trying to stop or deter the rally from happening, what if the city and state, 

using spending power to fund counter speech under Johanns and American 

Library Association, mobilized all of its resources, including its array of 

 
 116 Mike SignerSinger, City Statement on 8/12 Court Ruling, FACEBOOK (Aug. 11, 
2017), https://www.facebook.com/51200715628/posts/city-statement-on-812-court-ruling-
while-the-city-is-disappointed-by
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speech tools, to provide a massive counter-
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entire month promoting the beauty and diversity of our African-American, 

Jewish, and other minority communities.” Not only would this serve as a 

serious rebuke of white supremacy, it would send an unmistakable message 

to those communities and the nation at large that the government stands with 

and defends its diverse population. 

Some of the most startling visuals from the “Unite the Right” rally 

were the photographs and videos showing the size of the white nationalist 

groups contrasted with little to no organized rally from the other side. In 

general, counter-protesters attempted to confront 
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In this scenario, the “Unite the Right” rally would still take place, 

protecting the First Amendment rights of the white supremacists; but the 

government, utilizing the power allowed to it under the First Amendment, 

would provide an overwhelming display of counter speech. The University 

of Virginia rally would also likely serve to minimize violence, as many of the 

counter-protesters would likely lend their support to the larger and more 

diverse gathering, thus reducing or preventing violent interactions with white 

supremacists. 

 Both the Court and scholars have shown such counter speech to be 

not only a constitutionally acceptable response to hateful speech, but an 

effective one. Professor Nadine Strossen, in an article published by the 

American Bar Association’s Human Rights Magazine, gave numerous 

examples of how effective counter speech can be to disempower hate-filled 

speech. Professor Strossen pointed to instances such as a Florida 

representative who was forced to resign after using a racial slur, or the social 

media campaign launched against New York attorney Aaron Schlossberg 

when he derided a Spanish-speaking restaurant worker for not speaking 

English.117 In both examples, hateful speech was rebutted by overwhelming 

the speakers’ ideas with more speech. The Supreme Court endorsed this 

 
 117 Nadine Strossen, Counterspeech in Response to Changing Notions of Free 
Speech, HUMAN RIGHTS MAGAZINE (2018), 
https://www.americanbar.org/groups/crsj/publications/human_rights_magazine_home/the-
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approach in United States v. Alvarez when Justice Breyer suggested that 
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interests without violating the First Amendment rights of the speaker 

spreading falsehoods.121 

Legal writers and scholars have drawn similar conclusions as to the 

effectiveness of using counter speech to disprove lies. In responding to the 

decision in Alvarez, one writer stated that “effective counter speech 

democratizes the effort against false claims…”122 Since the government can 

participate in the marketplace of ideas, it too can use its speech powers to 

provide truth against falsehoods, including those 
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1. Confront History 

When the Equal Justice Initiative (EJI) launched its Community 

Remembrance Project, it did so with the intention of allowing communities 

all across the country to confront their participation in racial terror 

lynchings.123 For communities that are willing to come face-to-face with their 

own history, EJI will provide 
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musicians, carefully chosen by the city. The local public library or fine arts 

museum could host exhibits featuring minority artisans or unveil 
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damage of white supremacy. What is proposed in this article is but one cog 

in a larger mechanism geared toward a more diverse society.  


