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INTRODUCTION 
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polyamory,4 sex clubs,5 and more specifically: “bondage and 

discipline (B/D), dominance and submission (D/s), and sadism and 

masochism (S/M)” (hereinafter “BDSM”).6   

While still taboo in day-to-day life, BDSM is very popular 

amongst a variety of people across all ages, sexual orientations, 

and ideologies.7  BDSM can be found in big cities and on the 

world-wide-web, one could even rent a dungeon as if it was an 

Airbnb.8  Until March 2018, Craigslist was once filled with BDSM 

desires,9 and it permeated throughout pop culture – even influential 

artist Rhianna had a hit 2010 song, titled “S&M,” in which she 

                                                           
4 Tara Struyk, 7 Polyamory Myths It’s Time to Stop Believing, Glamour (Feb. 1, 
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stated, “sticks and stones may break my bones but chains and 

whips excite me.”10 

Imagine that you are a submissive who is in a BDSM 
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though you previously engaged in wax play where you consented 

the entire time? The dominant continues to use the wax on your 

skin even though you have used your safe word, and you sustain 

severe burns.  You are now the victim of assault, battery, and 

possibly domestic violence.16  These are two scenarios where a 

purely consensual encounter can quickly turn into a crime of rape 

or domestic violence.  As a submissive, you likely have many 

questions pertaining to what rights you have and the possible 

criminal charges involved.  This Comment seeks to answer those 

questions, amongst others.  

The purpose of this Comment is to illustrate the 

relationship between BDSM, rape, and domestic violence as a 

Venn diagram, with BDSM in the middle, and crimes of sexual 

and domestic violence on either side. This Comment will first 

focus on consent to analyze how, and to what extent, BDSM 

becomes rape or domestic violence.  Then, it will examine the 

extent that courts across the United States have utilized rape and 

domestic violence when analyzing a case containing a BDSM 

relationship.  

                                                           
16 NATIONAL CONFERENCE OF STATE LEGISLATIONS, 
http://www.ncsl.org/research/human-services/domestic-violence-domestic-
abuse-definitions-and-relationships.aspx (last visited Nov. 14, 2018), (citing that 
38 states include domestic violence in their criminal codes but that there are 
variances from state to state, including “broad definitions that may include 
stalking, harassment and, in some instances, nonphysical abuse including 
intimidation and emotional abuse.”).  
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century ago, his definition remains quite current.34  Sadism is “the 

experience of sexual pleasurable sensation (including orgasm) 

produced by acts of cruelty, bodily punishment afflicted on one’s 

own person or when witnessed in others.”35  Masochism is “the 

desire to suffer pain” and to be “controlled by the idea of being 
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they recently have been illustrated in the book series written by E. 

L. James, the Fifty Shades trilogy.41  The book series follows 

Anastasia Steele, a young, innocent, recent college graduate as she 

meets Christian Grey, a successful billionaire with sadist 

tendencies.42  Grey dominates a majority of Steele’s life with a 

BDSM contract that contains every detail of their relationship.43  In 

the second book, the pair shreds the contract and indulges in a 

vanilla-relationship while still exploring Grey’s sadist needs.44  By 

the third book, the couple marries, has a baby, and lives happily 

ever after.45
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After the movie aired, the membership of Fetflife, a social 

networking site for BDSM, reported their membership doubled to 

two-million users.48  

These BDSM relationships contain two people,49 a 

dominant and a submissive.50  The dominant asserts “dominance” 

or the “appearance of rule omᴰa.
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author of Diary of a Submissive told The Atlantic that “[t]he sex 

contract is filler and about as sexy as Sheldon Cooper’s Roommate 

Agreement.”57  With that being said, there are plenty of BDSM 

relationships in which only a spoken implied contract or agreement 

exists between the parties.58  

A. The Safe Word 

Undoubtedly, the largest and perhaps the most important 

aspect of BDSM is consent.  Consent is mainly given through the 

use of verbal expression or implied body language but can be 

revoked through the use of a “safe word.”59  Safe words are 

designed for use by the submissive so that the dominant partner is 

aware that “limits have been reached” and are defined before the 

encounter begins.60  Additionally, safe words are especially 

important when approaching a submissive’s limits.61  Limits are 

the defined parameters of what the submissive is willing or 

unwilling to do.62  There is a laundry list of items that can be 

                                                           
57 Jen Doll, An Actual Submissive on what ‘Fifty Shades of Grey’ Got Wrong, 
THE ATLANTIC (Sept. 4, 2012), 
https://www.theatlantic.com/entertainment/archive/2012/09/actual-submissive-
what-fifty-shades-grey-got-wrong/324004/. 

58 See Gueren, supra note 49. 
59 Kate H., Consent, Explained, MEDIUM (Jul. 13, 2016), 
https://medium.com/consent-explained/consent-explained-72ca3ec10773 
(discussing that the purpose behind using a safeword instead of “stop” is 
because it can get confusing. The submissive may say stop a lot, but in reality 
they are really enjoying it and want the dominant to continue.).   
60 See Weinberg et al., supra note 51, at 385. 
61 Id. 
62 Kate H., supra note 59. 
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considered limits.63  When speaking of a BDSM contract, the 

limits are typically clearly defined in the contract.64  But a verbal 

BDSM agreement will usually be less detailed and will likely only 

include the “hard limits,” which indicate certain acts that are not to 

be done under any circumstances.65  There is another limit, called a 

“soft limit,” which is an act that the submissive is not overly eager 

about and is similar to the analogy of a yellow stoplight.66  The soft 

limit indicates to the dominant to be patient, to proceed with 

caution, and await confirming consent with a safe word or body 

language that illustrates consent.67 

While a dominant and submissive can choose their own 

safe words, two universally known safe words are “red” which 

indicates a hard limit has been reached and there is a desire to stop 

immediately, and “yellow” which indicates a soft limit has been 

reached and means to slow down, take a break, or “approaching 

my limit.”68  Regardless of the word that the submissive chooses, 

the dominant should always be aware of these words in order to 

have a more fluid, shared communication system.69  When a 

                                                           
63 BDSM CHECKLIST, http://latches.webslaves.com/checklist.htm (last visited 
Feb. 24, 2018).  
64 Melli Jay, BDSM Contracts Really Exist – I’m a Sexual Submissive and 
Here’s How ‘Fifty Shades’ Got Them Wrong, BUSTLE (Feb. 20, 2015), 
https://www.bustle.com/articles/65251-bdsm-contracts-really-exist-im-a-sexual-
submissive-and-heres-how-fifty-shades-got-them.  
65 Id.  
66 Infra note 71 and accompanying text.  
67 Infra note 71 and accompanying text. 
68 WEINBERG, supra note 51; Jay, supra note 64.  
69 Jay, supra note 59. 
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dominants can prevent a purely consensual experience from 

becoming an act of sexual or physical violence to the submissive.  

The safe word limits or revokes consent when used; this is 

the turning point where an act of a BDSM agreement, contract, or 

relationship turns into an act of sexual and physical violence.  If a 

dominant partakes in an act that they know is a hard limit for the 

submissive, and the submissive uses a safe word, there has been no 

consent given.76  Similar to any sexual conduct, even if the 

submissive has previously consented to a hard limit—or even a 

soft limit that turned to a hard limit, that doesn’t mean that they 

consent to the conduct for an infinite period of time.77  While 

wildly contested and perhaps an unpopular opinion amongst 

certain groups, consent can be revoked at any time.78 

 

1. The Importance of the Safe Word 
 

Think back to the hypothetical proposed at the beginning of 

this Comment.  If you used or claim to have used a safe word, then 

it would seem to most that your dominant cannot claim that you 

                                                           
76 Gueren, supra note 44 and accompanying text. 
77 Kate H., supra note 54 and accompanying text. 
78 Cf. Robin West, Equality Theory, Marital Rape, and the Promise of the 
Fourteenth Amendment, 42 FLA. L. REV. 45, 64-65 (1990) (“Marital Rape 
exemptions are strikingly easy to trace to misogynist roots, from Hale’s 
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consented to your injuries.79  However, if you didn’t use your safe 

word during an act that was not previously identified as a hard 

limit, and you sustained injuries, then it would be up to the judge 

or jury to decide if the dominant is guilty.80  This is the problem 

that court systems have been facing for many years—the he-said-

she-said dilemma as it relates to consent—yet it will likely 

continue.81  

B. BDSM Contracts and Agreements as Compared to Contract 

Law 

In its the simplest form, a contract is defined as “a promise 

or a set of promises for the breach of which the law gives a 

remedy, or the performance of which the law in some way 

recognizes as a duty.”82  Since a contract is comprised of a legally 

enforceable promise, it must be noted that not all promises are 

enforceable.83  What makes a promise teeter between enforceable 

and unenforceable is a term called consideration.84  In order to 

                                                           
79 See generally United States v. Christopher, No. 201600084, 2017 WL 
4003158, (N.M.Ct.Crim.App. Sept. 12 2017). 
80 But see Eris M., Why I Still Don’t Use Safewords, KINKY SPRINKLES (Jan. 23, 
2017) https://kinkysprinkles.com/2017/01/23/dont-use-safewords/ (discussing 
that safewords are not the “end all be all of BDSM.). Id. (“Safewords are scary, 
because when you negotiate into a safeword, you are relinquishing your typical 
rules of consent where your say about an activity can be withdrawn at any time 
by any word of ‘no thanks’ and reducing yourself to one word.”). 
81 no thankse relinquishi 
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satisfy consideration, a “performance or a return promise must be 

bargained for.”85  Typically, whether consideration has been 

satisfied for a promise “depend[s] on whether something—almost 

anything—was given ‘quid pro quo’ for the promise.”86  In most 

contract settings, consideration or the bargained-for exchange is 

illustrated in “mutual assent” which is comprised of an offer and 
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and there would be a bargained-for exchange in which this 

submissive would provide services by submitting to the BDSM 

activities.  At what point does this contract turn from an 

unenforceable contract laying out consent to BDSM activities, to 

perhaps an enforceable but suspect quasi-prostitution contract?90 
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the distinguishing factor between BDSM and sexual or physical 

violence is this practice of ensuring consent is still being given 

during a BDSM activity, even when a contract consenting to the 

activities has been executed.95  Without this factor of consent 

during the activity, BDSM moves alarmingly closer to being a 

crime of sexual or physical abuse.  

Most people assume that once a contract has been formed, 

they are bound by the contract.  Since sex contracts are generally 

void for a variety of public policy concerns, two people in a 

BDSM sex contract should not assume their consent is bound by 

the agreement.96  For example A Dutch company LegalThings 

One, has plans to launch an app called “LegalFling” that is aimed 

to “help people comply with Sweden’s proposed legislation to 

require explicit contracts for sex.”97  With the help of this app, if 

two people are on a date, you could open the app and send a 

request for consent to your partner, and the app can even be used to 

communicate sexual preferences and boundaries.98  Elie Mystal, a 

writer for Above the Law, expressed his concern about apps of this 

nature:  “My concern is that explicit consent, memorialized by a 

blockchain, creates a period of time when consent cannot 

                                                           
95 Id.  
96 See supra notes 87 and 91 and accompanying text.  
97 Ellie Mystal, Blockchain Sex Contracts Will Be Weaponized Against Women, 
ABOVE THE LAW (Jan. 22, 2018 4:02 PM), 
https://abovethelaw.com/2018/01/blockchain-sex-contracts-will-be-weaponized-
against-women/.  
98 Id.  
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II. BDSM AND SEXUAL VIOLENCE 
 

A simple internet search of “sexual violence” displays 

results of websites and documents explaining types of sexual 

violence: definitions from the CDC of sexual violence; statistics 

about sexual violence; and even an article on sexual assault on 

college campuses.109  Anyone who merely scrolled through 

Facebook over the last six months noticed all of the women 

making sexual assault violence allegations against countless well-
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husband who raped his wife was not liable for his conduct until the 

domestic violence movement in the 1970s pushed for a change.112  

Psychologist Sigmund Freud asserted that sadism was the 

underlying cause of aggression,113 and many other psychologists 

and theorists expanded his research to support their theories that 

aggression is the cause of rape.114  Sadistic rape is a category of 

rape that is described as “physically violent but also involving 

‘perverse’ acts or torture.”115  Victims of sadistic rape have 

reported being choked to the point where they passed out and then 

were raped, forced to watch sadistic pornography to then reenact, 

and due to the “terroristic nature” of the assault by their partner, 

have also reported a high frequency of occurrence.116 

Sadistic rape, or rape that occurs in a BDSM relationship, is 

analogous to marital rape. In both scenarios, the victims must 

overcome the problem that they have previously consented to the 

conduct (or maybe they didn’t consent but provided no physical or 

oral manifestations of distaste or resistance) and are alleging rape.  

                                                           
112 IDA M. JOHNSON & ROBERT T. SIGLER, FORCED SEXUAL INTERCOURSE IN 

INTIMATE RELATIONSHIPS 20, (Dartmouth Publishing Company Limited, 1997).  
113 Sigmund Freud, Three Contributions to the Sexual Theory, Journal of 
Nervous and Mental Disease, 21 (1910), https://www.stmarys-
ca.edu/sites/default/files/attachments/files/Three_Contributions.pdf (“The 
sexuality of most men shows a taint of aggression…Sadism would then 
correspond to an aggressive component of the sexual impulse which has become 
independent and exaggerated and has been brought to the foreground by 
displacement.”). Id.  
114 JOHNSON and SIGLER see supra 112 at 109. If these theorists are using 
Freud’s assertion that aggression stems from sadism and masochism, then 
rapists who are aggressive are likely sadists or masochists. 
115 Id. at 17.  
116 Id. at 17-18. 
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terms of two parties where the victim previously consented to 

sexual intercourse ten times before and now alleges she did not 

consent to the eleventh time, the defendant can use those ten times 

that she did undeniably consent to sexual intercourse as evidence 

for the eleventh time.  This not only goes behind the purpose of 

evidence rules,121 but defies the notion that consent is indefinite 
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tests and requirements to allow the evidence to be admissible.124  
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1. The difficulties of proving consent 
 

The difficulties of proving consent are quite obvious to 

most because unless there are more than two people present, there 

are no witnesses and it becomes a he-said-she-said argument.136  
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often comes down to the mere fact that many people cannot define 

consent140 

 III. BDSM AND DOMESTIC VIOLENCE 
 

In the domestic violence realm, women are more often the 

victims than they are the accused; 85% of victims of intimate 

partner violence are women.141  This number increases with 

poverty, which in turn, increases a woman’s vulnerability to being 

battered but decreases her likelihood of being able to escape the 

violence.142  This cyclical progression of violence in turn increases 

a woman’s vulnerability to a poverty-stricken lifestyle, 
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domestic violence.  The type of conduct that occurs during BDSM 

activities that can amount to physical violence includes, but is not 

limited to, burns from wax use, skin abrasions and bruising from 

bondage or restraints, lash marks from whipping or flogging, 

asphyxiation, or any other sort of bodily injury sustained by the 

submissive.  

Due to the very nature of BDSM, it is very easy for one 

outside of the community to assume it is inherently or 

automatically abusive.144  When the Fifty Shades of Grey trilogies 

began to make their mark in theaters and bedrooms across the 

country, many domestic violence advocates called for a boycott of 

the movie because it was only glamorizing domestic violence.145  

Tanya Young Williams, a blogger for the Huffington Post, 

disagreed with her colleagues by stating that the relationship was 

consensual, there was a contract that laid out the hard and soft 

limits, and that Grey did not possess the frequently documented 

characteristics of an abuser.146  The National Domestic Violence 

                                                           
144 Caitlin Roper, Fifty Shades Darker Isn’t Empowering, It’s Abuse, 
HUFFINGTON POST (Oct. 2, 2017), https://www.huffingtonpost.co.uk/caitlin-
roper/fifty-shades-darker-is-fi_b_14674132.html. 
145 See generally 50 Shades is Abuse (@50shadesabuse), TWITTER 
https://twitter.com/50shadesabuse?ref_src=twsrc%5Egoogle%7Ctwcamp%5Es
erp%7Ctwgr%5Eauthor. 
146 Tanya Young Williams, Domestic Violence Victims Advocate: 50 Shades of 
Grey is NOT about Domestic Violence, THE HUFFINGTON POST (Feb. 17, 2015), 
https://www.huffingtonpost.com/tanya-young-williams/domestic-violence-
vicrtim_b_6695338.html. 
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Hotline created a table to differentiate between abuse and 

BDSM.147  

Differences between BDSM and Abuse148 

 

The most important difference between BDSM and domestic abuse 

is that with abuse, one partner is gaining and maintaining power 

and control over another, whereas a BDSM relationship revolves 

around a consensual power exchange.149  There is a fine line 

between domestic violence and BDSM.  Our society must not 

allow victims to use BDSM as an excuse for domestic abuse or 

else women will never achieve gender equality, and these reports 

                                                           
147 Melissa, a Hotline Advocate, Can BDSM Be Healthy?, THE NATIONAL 

DOMESTIC VIOLENCE HOTLINE (Apr. 6, 2017), 
http://www.thehotline.org/2017/04/06/healthy-bdsm-relationships/. 
148 Id.  
149 Id.  

BDSM Abuse 
Always Consensual Never Consensual 

Follows established rules Has no rules 

Negotiated for the safety of 
both partners involved 

Not negotiated 

Used for mutual pleasure Used to terrorize, frighten, 
and control 

Recipient uses safe words to 
stop unwanted play 

Survivor cannot stop the 
abuse 

About pleasure and being 
connected 

About non-consensual power 
and control 

Does not involve drugs or 
alcohol 

May involve drugs or alcohol 
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policy.154  These three states also recognize dating relationships as 

a protected class under their respective domestic violence 

statutes.155 This illustrates the discrepancy between whether 

BDSM relationships are “dating” or “sexual” for the purposes of 

protected classes under domestic violence statutes.156  

Women who have engaged in S&M porn have described 

the after-effects: electrical burns, permanent scars from beatings, 

and vaginal reconstructive surgery.157  Activist groups like the 

National Coalition for Sexual Freedom developed a “Statement on 

Consent” which would say that the injury is only wrong if it “was 

not anticipated and consented to.”
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the defendant, but its purpose is to protect a certain class of 

people.184  This class is victims of domestic violence who need 

extended protections that victims of assault may not need.185  For 
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prosecutors need to have proper guidance on how to charge the 

appropriate individuals, and courts need to have proper statutes to 

ensure that juries may do their civil service and decide whether the 

defendant is guilty beyond a reasonable doubt.  These changes may 

seem subtle, but they would have a large impact in protecting 

victims of rape and domestic violence in the name of public policy.  

The problems within these respective statutes do not appear 

facially.  More often the issues pertain to the definitions and 

evidentiary issues as applied.  

D. Domestic Violence 

Domestic violence against submissive partners has evolved 

alongside the BDSM community. Slowly, the thin line between 
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Even though feminism has had its waves through history, 

the current movement started in 1971, when 500 English women 
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which include that a sexual relationship, but not a dating 

relationship, as a qualified protected class.210   Lastly, there are 

eight states that, while allowing a dating relationship to qualify, 

require police officers, prosecutors, and courts to run an extensive, 

objective, and sometimes subjective test, to determine if there was 

a dating relationship.211  These varying definitions present an 

abundance of issues: relationships in which the parties are not 

married, have children, or couples who do not reside together.  

The reason for the differentiation between domestic violence 

and assault is valid, but in order to protect women from further 

subordination, the definition for family or household member or its 

equivalent should be extended to protect other categories of close 

persons to the defendant.  In order to do this, I propose the 41 

states that do not include both dating and sexual relationships as a 

protected class in their domestic violence statutes include the 

following: 

 Family or household members also includes any of the 

following: 

                                                           
18.2-57.2 (2018); VA. CODE ANN. § 16.1-228 (2018); WASH. REV. CODE § 
26.50.010 (2018); WIS. STAT. § 968.075 (2018). 
210 N.H. REV. STAT. ANN. § 631:2-b (2018); OR. REV. STAT. § 163.175; OR. 
REV. STAT. § 135.230(3)-(4); 23 PA. CONS. STAT. § 6102 (2018); UTAH CODE 

ANN. § 77-36-1(4) (2018); UTAH CODE ANN. § 78B-7-102(2) (2018).  
211 ARIZ. REV. STAT. ANN § 13-3601 (2018); DEL. CODE ANN. TIT. § 1041(2) 
(2018); IOWA CODE § 708.2(A); KAN. STAT. ANN. § 21-5414(a)(1) (2018); 
MASS. GEN. LAWS § 13(M) (2018); N.Y. PENAL § 120.05 (West, 2018); R.I. 
GEN. LAWS § 12-29-2(a) (2018); TEX. PENAL CODE ANN. § 22.01 (2018); TEX. 
PENAL CODE ANN. § 71.0021 (2018). 
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 (i) Persons who are or were previously sexual or intimate 

partners; 

(ii) Persons who are or were previously dating; or  

(iii) Persons who are or were previously engaged to be 

married.  
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E. Rape 

In 2017, there were over 300-million people that lived in 

the United States and 99,856 reported rapes.212 However, a recent 

study found that for every 1,000 rapes that are committed, only 

310 are actually reported.213  States vary in their classification of 

unlawful sexual penetration, with some states referring to it as 

sexual assault,214
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assault, or sexual battery typically are not at issue, aside from some 

which provide for gender-based crimes and marital exceptions.217  

The main problem with the states and the way they handle 

rape is dealing with a case where the victim has previously 

consented to the conduct but on a new occasion is alleging she did 

not.  A majority of rape statutes do not require that the victim 

attempted to physically resist.218
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always be raised by the defendant.  These evidentiary rules are 

usually within the states’ evidence rules, but also may be codified.  

The best way to combat sadistic rape would be to eliminate 

the exception in the rape shield rule that allows for prior sexual 

activity as evidence for consent.221  Jurors like being presented 

with probabilistic evidence, but have had a tendency to misuse, 

overuse, and improperly use probability evidence.222  The premise 

that prior consent to sexual conduct between the victim and 

defendant is evidence of consent gives juries the idea that when a 

victim has previously consented ten times, then she must have 

consented the eleventh time even though she alleges she did not.   

Evidence rules have a large amount of fundamental fairness 

and public policy, which supported the need for their establishment 

and support the need for the rules to maintain a place in our 

judiciary system.  Unfortunately, not all the rules are as fair as one 

may wish them to be.  These rules disallow opinion or reputation 

evidence that illustrates a propensity223 purpose, yet the rape shield 

rule allows just that.  The rape shield rule allows evidence to prove 
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Women across the United States and the prosecutors who indict 


