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DETAINMENT: HOW THE GOVERNMENTS OF THE 

UNITED STATES AND AUSTRALIA CHOOSE TO SECURE 

BORDERS THROUGH INHUMANE MEANS 

BY: CORRINE COLE1 

 

Both the United States and Australia have developed economies and vast 
resources that affords them the ability to come to the aid of a large 
number of refugees and asylum seekers. Instead, both countries have 
chosen to “protect their borders” at the expense of asylum seekers and 
basic human rights. Through great expense lawful asylum seekers are 
being kept from reaching a place of safety where they can file their 
asylum claims and avail themselves of either country’s protections. In 
addition, both the United States and Australia have created levels of 
deterrence through indefinite detention, family separation, and off-shore 
processing. All of these tactics have been determined to be violations of 
the basic human rights, as well as domestic and foreign law. 
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Behrouz Boochani is a Kurdish-Iranian journalist who fled to 
Australia seeking asylum.2 Boochani left his home after the newspaper’s 
offices were raided and his colleagues were arrested.3 The timing and 
mode of his escape created a problem.4 Rather than allowing Boochani 

                                                           
2 Boochani wrote for Werya, a student paper that promoted Kurdish language, 
culture, and politics. He was arrested and interrogated by Sepah in 2011. In 
addition, he was a member of the Kurdish Democratic Party and Nation Union 
of Kurdish Students. Al Jazeera, Behrouz Boochani: Living in Limbo on Manus 
Island (Feb. 10, 2018) 
https://www.aljazeera.com/programmes/talktojazeera/inthefield/2018/02/behrou
z-boochani-living-limbo-manus-island-180208113527825.html 
3 
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and his shipmates to apply for asylum, government officials transferred 
them from their landing spot on Christmas Island5 to the Manus 
Regional Processing Centre6 on Papua New Guinea.7  

                                                           
To this end, the government has declared that they did successfully stop the 
boats. The government has also denied running afoul of their obligations under 
the Convention and Protocol for the Status of Refugees.  

In addition, the Australian government claims that by placing refugees in the 
“safe third country” the government is not returning refugees to their unsafe 
country or place of persecution and therefore still meeting the obligations set in 
the Refugee Convention. The cost for the Australian government to avoid taking 
in these refuges is billions annually to the governments of Papua New Guinea 
(PNG) and Nauru. (Committee on the Elimination of Racial Discrimination, 
Consideration of reports submitted by States parties under article 9 of the 
Convention, U.N. Doc  CERD/C/AUS/18-20, at 38-40.)  
5 Christmas Island is an Australian territory located south of Jakarta and west of 
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Boochani is only one of the approximately 2,000 people that 
have been detained in Australia’s offshore processing centers.8 The 
majority of detainees being held at the Manus Regional Processing 
Centre and the Nauru Regional Processing Centre are legally 
recognized as refugees and that status makes them eligible for asylum9. 
Even with that status classification, they are prohibited from leaving the 
detention center.10 Hundreds of men, like Boochani, have been 
imprisoned on Manus since the country’s ban on “boat arrivals” was 
first imposed. These unjustifiably imprisoned individuals are paying the 
cost for the Australian government’s “battle of wills” with people 
smugglers. Since they received their refugee status on PNG, that is the 
country where they were  instructed to remain.11 They were not being 
allowed to settle in Australia.12The Australian government has taken 

                                                           
processing centers. Officials would not board the boat or check the safety of the 
passengers prior to forcing the boats to change course. On one such instance, the 
boat was at sea for an additional five days and the passengers were without food 
for the length of the voyage.  

8 Boochani, Behrouz,
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great efforts and expense to avoid caring for these refugees.13 In 
addition, the people of Manus are openly hostile towards the refugees14 
and have violently attacked their camps.15  

When the Manus detention facility was closed five years after 
Boochani arrived, the men housed in the centre  were expected to travel 
to Loregau to resettle or be resettled on Nauru.16 Neither PNG or Nauru 
had the capabilities to care for the refugees. The citizens of both areas 
feared the refugees since they had initially been housed in a prison-type 
environment and their large numbers.17 Some of the lucky few may be 
                                                           
13 In 2016-2017, the Australian government had expended over four billion 
dollars on various schemes to protect their border. These schemes included a 
resettlement in Cambodia at the cost of 6.76 million dollars to resettle 7 
refugees, only three remain in Cambodia. The government also provided cash 
payments of approximately $25,000 a person to voluntarily return to their 
country. The Australian government also reached an agreement with the United 
States in which the US agreed to take refugees from Manus in exchange for 
Australia taking refugees held by the US on Costa Rico. The refugees must meet 
the requirements under USCIS before being settled in the US and the US could 
in effect re-settle none of the refugees and still be seen as upholding their end of 
the bargain. (Packham, Colin and Aaron Bunch, Scores of detained asylum 
seekers take Australian cash and return home, Reuters (Mar. 1, 2017), 
https://www.reuters.com/article/us-australia-asylum/scores-of-detained-asylum-
seekers-take-australian-cash-and-return-home-idUSKBN1690DF.) 

14 Boochani, Behrouz, Days before the forced closure of Manus, we have no safe 
place to go
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has land borders and Australia does not. Immigrants traveling to 

Australia must arrive by air or boat, whereas in the United States 

traveling over land is the primary mode used.34 Although both countries 

tend to have larger pockets of the population residing on and near the 

coastal boundaries, for Australia that is out of necessity due to low 

habitability in the center of the continent and country.35 It is essential to 

live nearer the food table for most of the population. Finally, the cost of 

living is slightly higher in Australia than it is in the United States.36   

My final consideration in these comparisons nestled on the 

United States’ and Australia’s continued collaborative work in a 

multitude of foreign affair issues. It is believed that Australia’s use of 

offshore-detention centers was initially modeled off of the United States’ 

similar practices dating back to the 1980’s.37 Relating specifically to 

refugees and asylees, former United States President Barack Obama and 

former Australian Prime Minister Malcolm Turnball came to an 

agreement regarding the transfer of asylees and refugees from both 

countries’ offshore-detention facilities.38
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that international agreement is or how many refugees the United States 

will accept now that President Obama is no longer in office.39  

 

III. People Forced to Flee from Their Home: Refugees and Asylees in 

the United States 

“No one leaves home unless home is the mouth of a shark.”40 

      

 

The United States Congress passed the Refugee Act in 1980, 

which would ultimately incorporate the majority of the United Nations 

Convention on the Status of Refugees and Protocol on the Status of 

Refugees into our domestic law. 41 The Refugee Act was later 

                                                           
https://www.washingtonpost.com/graphics/2017/politics/australia-mexico-
transcripts/?utm_term=.19fb473422af 

39 Packham, Colin and Aaron Bunch, Scores of detained asylum seekers take 
Australian cash and return home, Reuters (Mar. 1, 2017) 
https://www.reuters.com/article/us-australia-asylum-idUSKBN1690DF. 
40 Shire, Warsan, Home (Dec. 4, 2015) 
Excerpts from Shire’s beautiful tribute to refugees and the harshness of the 
refugee experience will appear throughout. This poem has been used in many 
campaigns for refugees. Multiple versions exist and can be found online which 
include photographs, drawings, dance, and theatrical interpretation. The author’s 
spoken word with interpretive images can be found at 
https://www.youtube.com/watch?v=nI9D92Xiygo&t=16s. Shire is a London 
Poet Laureate and also the author of many of the songs on Beyonce’s album 
Lemonade. 
41 The Refugee Act defines a refugee as “any person who is outside any country 
of such person’s nationality or, in the case of a person having no nationality, is 
outside any country in which such person last habitually resided, and who is 
unable or unwilling to return to, and is unable or unwilling to avail himself or 
herself of the protection of, that country because of persecution or a well-
founded fear of persecution on account of race, religion, nationality, 
membership in a particular social group, or political opinion…” The Refugee 





2018 WILLAMETTE UNIVERSITY COLLEGE OF LAW                                                96 
 

important, because it is unlikely that the person seeking asylum47 has a 

thorough and clear understanding of the immigration laws of the United 

States or understands what information they need to provide to the 

immigration officer during this brief hearing. Additionally, the questions 

asked by the officer tend to be open-ended and vague,48 inviting 

incomplete and ill-informed answers from their interviewees. During the 

hearing, the refugee must show that there is a significant possibility of 

persecution, a standard which produces significant challenges given that 
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saying 

leave,  

run away from me now  

i dont know what i’ve become  

but i know that anywhere  

is safer than here50 

 

In 2009, the US Immigration and Customs Enforcement (ICE)51 

detained somewhere between 380,000 and 442,000 people, and the 

overwhelming majority of these individuals were being held for only 

civil immigration violations, at an annual cost of $1.7 billion.52  These 

individuals, families, and children can be detained indefinitely while they 

await their hearing determinations and potential removal.53 The 
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mandated that the Department of Homeland Security (DHS) maintain 

34,000 detention beds for undocumented individuals, and EO 13767 calls 

for an increase in this quota. 67 It is estimated that this will require an 

additional $2.6 billion.68 In addition to not providing humanitarian 

parole, DHS has started to detain individuals that have been given parole 

and follow the release guidelines.69  

The issue of overuse of detention exponentially harms the person 
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initially constructed with hours, maybe a day in mind.76 This becomes 

more problematic with the greater number of people in the facility.  

The CBP cells often lack proper sleeping arrangements; as a 

result, people are required to sleep on a concrete floor.77 Instead of 

bedding, detainees are given Mylar emergency blankets to keep 

themselves warm.78  CBP does not have facilities that allow for families 

to be held together while they await their hearings.79 The pulling apart of 

already traumatized children has a greater impact on their mental health, 

no matter the length of time.80 The incarceration may last days before 

release or more likely being moved to a new facility for removal 

proceedings.81 

In addition to increased detention inside the US borders, the US 
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in Mexico prior to crossing into the United States, are then detained by 

Mexican immigration officials before being returned to their country, 

regardless of the potential asylum claims. 83 The US government does not 

have to take responsibility for the detention centers in Mexico or the 

treatment of the person held in those facilities. Given that asylum can 

only be requested on US soil, by preventing potential asylum seekers 

from stepping onto US land or reaching border patrol, the US 

government sidesteps their international responsibilities.84 

 

V. Australian Government’s Quest to Stop the Boats, Even at the 
Cost of the Refugees and Asylees 

 

“We will take anyone that you want us to take. The only people that we 
do not take are people who came by boat. So we would rather take a not 

very attractive guy that help you out then to take a Noble [sic] Peace 
Prize winner that comes by boat.”85 

                                                           
https://www.theguardian.com/world/2015/feb/04/mexico-deports-record-
numbers-women-children-central-america 
83 Id. Similar to the Australian government’s claim that off shore detention 
eliminated the issue of people smugglers and the unsafe boats, the US 
government claims that this program was successful due to a 50% reduction in 
immigration at those borders. The US officials in charge of these policies appear 
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multiple sea rescues and many refugee deaths.96 In 2013, the Australian 

government vowed to eliminate the smuggling of refugees on their land 

by boat.97
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VII. Private Detention Centers are Profit Centers 

 

Forced labor 

It is unlawful for detainees to be forced to work within the 

detention centers. However, it is a common practice for detainees to 

carry out jobs similar to those prisoners can also be assigned to, 

including: kitchen detail, laundry duty, and manual labor. Even with the 

meager pay, some detainees agree to the work assignments because they 

include various perks such as additional food and the opportunity to 

move more freely in the facility.112 Detainees often make less than a 

dollar a day for their work.113 This low pay, as well as delay in pay, has 

made some detainees decide not to take part in work details. In 

retaliation, detainees are put into solitary confinement.114
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of countries that could have offered a safe haven.128 Only after the true 

nature of those atrocities occurring in Germany and Nazi-occupied land 

came to light did the world leaders come together. In 1946, the United 

Nations was formed and delegates from across the globe came together 

to draft the Universal Declaration of Human Rights.129 The Declaration is 

the cornerstone of the UN’s human rights treaties and incorporated into 

the language of the majority of the human rights treaties.130 

To further protect the persecuted and stateless, the Convention 

Relating to the Status of Refugees131 was drafted in 1951.132 It was then 

in the hands of the countries to become signatories and to ratify the law 

in their respective lands. It was a promise to protect the future 

                                                           
128 Gross, Daniel A., The U.S. Government Turned Away Thousands of Jewish 
Refugees, Fearing That They Were Nazi Spies, Smithsonian.com (Nov. 18, 
2015), https://www.smithsonianmag.com/history/us-government-turned-away-
thousands-jewish-refugees-fearing-they-were-nazi-spies-180957324/. One 
man’s story of espionage was used to turn away a boat of 937 people of which at 
least a quarter would die in the Holocaust. Lives that could have been saved had 
the US not acted in fear but with humanity. 
129 United Nations, History of the Document: Universal Declaration of Human 
Rights, http://www.un.org/en/sections/universal-declaration/history-
document/index.html; See generally, Universal Declaration of Human Rights. 
Although the Declaration is not a law in itself, the rights that were established 
were painstakingly debated by the initial eighteen-member Commission on 
Human Rights and then carefully drafted by the eight-member drafting 
committee. At a time when the world was trying to heal, countries with vastly 
different ideologies worked to create a document that represented all people. It 
would later be amended to ensure the inclusion of all people and not just those 
fleeing Europe. 

130 Id., International Covenant on Civil and Political Rights art. 9, March 23, 
1976, 999 U.N.T.S. 171, 
http://www.ohchr.org/Documents/ProfessionalInterest/ccpr.pdf 
131 The Refugee Convention defines a refugee as someone “owing to well-
founded fear of being persecuted for reasons of race, religion, nationality, 
membership of a particular social group or political opinion, is outside the 
country of his nationality an is unable , or owing to such fear, is unwilling to 
avail himself of the protection of that country; or who, not having a nationality 
and being outside the country of his former habitual residence as a result of such 
events, is unable to, owing to such fear unwilling to return to it.” 
132 See generally, The Convention on the Status of Refugees  
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smell strange, savage – 

look what they have done to their own countries, 

what will they do to ours?137

                                                           
137 Supra, Note 38 
 
Author’s Note: The subjects of immigration and detention are vast. This 
administration has made swift policy changes with regards to immigrants and 
detention. It is expected that the policies and laws will continue to shift over the 
next decade. I attempted to touch on many issues but with little elaboration. For 
those who might be interested in a deeper comparison of the United States and 
Australia, Daniel Ghezelbash’s Refuge Lost Asylum in an Interdependent World 
will provide greater insights into that comparison and into Australian 
immigration law as a whole. Many NGO’s have issue specific reports relating to 
family facilities, refoulment of potential asylum seekers while trying to reach a 
border, refoulment while at sea, LGBTQI immigrants and asylum seekers, 
forced labor, separation of families at borders, and sexual assault and physical 
abuse in detention center. I have attemppted to scratch the surface of some of the 
problem of arbitrary detention with a focus on refugees and those seeking 


