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I. THE PRETRIAL REACH OF RULE 17(C)SUBPOENAS IS UNDULY 

LIMITED BY MISUNDERSTANDING UNITED STATES V. NIXON

A Rule 17(c) subpoena is a traditional subpoena duces tecum and 
it is the federal criminal defendant’s only means of compelling the 
production of evidence from anyone other than the prosecutor.1

United States v. Nixon is the United States Supreme Court’s last word 
on when a defendant can compel pretrial production of evidence with 
a Rule 17(c) subpoena.2 The Nixon Court distilled lower court case 
law and identified “specificity,” “relevancy,” and “admissibility” as 
the three hurdles to pretrial production under Rule 17(c).3 Together, 
they form the “Nixon Standard.”

This article addresses the meaning of the Nixon Standard when 
defendants direct Rule 17(c) subpoenas that are returnable prior to 
trial, to third parties (Third Party Subpoenas).  Nixon left the meaning 
of “admissibility” open in this context.  Courts applying the Nixon 
Standard to Third Party Subpoe
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the fact the Court expressly left the issue open.
A strict reading of the Nixon Standard should also be rejected 

because it begs a serious constitutional question that federal courts 
should avoid if possible.7 At a minimum, the Sixth Amendment’s 
Compulsory Process Clause gives a defendant the right to subpoena 
witnesses and evidence at trial.8 The Court in Nixon stated that the 
Sixth Amendment also requires production of all reasonably 
identifiable material evidence in third-party hands when third-parties 
are properly subpoenaed.9  Because material evidence need not be 
admissible evidence, strictly reading Nixon to require that 
subpoenaed items actually be admissible into evidence at trial could 
mean that a Rule 17(c) subpoena is insufficient to meet the demands 
of the Compulsory Process Clause.10

Numerous courts and commentators have criticized the 
application of the Nixon Standard to Third Party Subpoenas.11 Lower 
courts have devised alternative and less demanding standards.12

Commentators state that Nixon renders Rule 17(c) subpoenas 
useless.13 They argue Nixon should be limited to its facts, i.e. limited 
to government subpoenas.14 Most of these courts and commentators 
argue that Third Party Subpoenas should be enforceable if they are 
not unduly burdensome and seek evidence that is “material to the 
defense.”15 While these outright rejections of the Nixon Standard 
address its serious shortcomings, the U.S. Supreme Court has shown 
no inclination to completely abandon the Nixon Standard for Third 
Party Subpoenas.  Instead, it has recognized only that a sufficient 
showing of the “evidentiary nature” of the subpoenaed items may be 
less for a Third Party Subpoena.16 Therefore, this article proposes a 
more incremental approach to fixing the problem by addressing the 
correct meaning of admissibility—an approach that is consistent with 
Supreme Court precedent and supported by numerous federal circuits.

A defendant need only establish that an identified item is 

7. See discussion infra Part IV.B.4.
8. See infra p. 16 and note 111.
9. Nixon, 418 U.S. at 711; see infra p. 16 and note 111.
10. See infra p. 16 and note 111.
11. See discussion infra Part V.A.1–2.
12. See discussion infra Part V.A.1–2.
13. See discussion infra Part V.A.2.
14. See infra Part V.A.2.
15. See discussion infra Part V.
16. Nixon, 418 U.S. at 699 & n.12.
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potentially admissible into evidence to justify a Third Party 
Subpoena.  The Court acknowledged this in Nixon,17 Justice Marshall 
stated this in Burr,18 and it makes sense if the goal is a fair trial.  Once 
this element of the Nixon Standard is correctly understood and 
applied, then Rule 17(c) can serve its intended purpose.

II. BACKGROUND

A.  A Criminal Defendant’s Limited Tool Kit for Compelling 
Production of Defense Evidence

Understanding how a defendant obtains evidence is necessary to 
understanding Rule 17(c)’s proper reach.

The Federal Rules of Criminal Procedure govern federal criminal 
cases.19 Rule 16 governs discoveryc) cnalc  0 7.56 382.1982503.86411 Tm
(19)Tj
200007 Tc 0.3414 T17-21.610 0 11.52 393.0003498.(9Tm
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from the defendant, or that it compelled the defendant to produce.24

A Rule 17(c) subpoena was a defendant’s only means for obtaining 
items from the government that were voluntarily produced to the 
government but that it did not intend to offer into evidence at trial.25

For example, defendants needed a Rule 17(c) subpoena to reach 
documents from government witnesses that could be used to impeach 
their testimony.

Since 1966, Rule 16 has been broadened many times to permit 
defendants to obtain more documents in the government’s possession, 
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discovery.35 A defendant’s right to Brady material is self-
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defendant’s constitutional right to compulsory process.53 The only 
difference between a witness subpoena and a subpoena duces tecum 
was that the latter required the witness to bring something to court.54

In response, government counsel offered to produce a partial 
copy of the letter that omitted passages he claimed were irrelevant 
and inadmissible.55  Burr demanded the whole letter because it could 
be material to his defense.56 Chief Justice Marshall agreed with Burr, 
ordering that the President’s privilege claim be resolved after the full 
document was produced.57 The issue became moot when Burr was 
acquitted of treason.58

Prior to the misdemeanor trial, Burr subpoenaed a second letter 
from General Wilkinson to President Jefferson.59 Again, Chief 
Justice Marshall overruled the President’s objections.60 First, it was 
not necessary for Burr to recite what the omitted passages actually 
said.61 “It is objected that the particular passages of the letter which 
are required are not pointed out.  But how can this be done while the 
letter itself is withheld?”62 A person who does not have something 
and may not “precisely know[] its contents” should not be required to 
give a “statement of its contents or applicability.”63 Second, a 
defendant may not be able to fully explain the importance of the 
subpoenaed evidence because that depends upon events at trial.64 But 
even if Burr could explain the exculpatory nature of the evidence, a 
defendant should not be required to disclose his defense just to obtain 
evidence.
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2. Bowman Dairy v. United States: Defendants May Subpoena 
the Government for Documents When Necessary, But 
Defendants May Not Fish Through the Government’s Files

The seminal Supreme Court authority on the reach of a Rule 
17(c) subpoena is Bowman Dairy v. United States.  Bowman Dairy 
Co. was indicted for anti-trust violations.67 Rule 16 was then limited 
to material that the government had obtained through official process 
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No good reason appears to us why they may not be reached by 
subpoena under Rule 17(c) as long as they are evidentiary.  That is 
not to say that the materials thus subpoenaed must actually be used 
in evidence.  It is only required that a good faith effort be made to 
obtain evidence . . . .78

The subpoena was enforceable to the extent it sought “evidence,” 
including documents the government withheld, e.g. documents from 
informants.79 Such evidence could be put to a myriad of uses at trial, 
though the defendant need not actually offer the items into evidence 
at trial.80However, the subpoena’s catch-all demand was not 
enforceable because it was a “fishing expedition”81; that is, it sought 
discovery.

3. Key Post-Bowman Dairy/Pre-Nixon Authority: Defendants’ 
Right to Subpoena Evidence Under Rule 17(c) from the 
Government Limited Because Rule 16 Governs Discovery From 
Government

In Nixon, the opposing parties both argued that Bowman Dairy 
supported their position.  Both parties also cited fifteen lower court 
decisions on the requirements for Rule 17(c) subpoenas.82 Of those, 
thirteen involved subpoenas or motions directed at the government.83

78. Bowman Dairy, 341 U.S. at 219–20.
79. Id. at 221.
80. Id. at 219–20 (“That is not to say that the materials thus subpoenaed must actually be 

used in evidence. It is only required that a good-faith effort be made to obtain evidence.”).
81. Id. at 221.
82. The United States cited Monroe v. United States, 234 F.2d 49 (D.D.C. 1956), United 

States v. Soloman, 26 F.R.D. 397, 407 (S.D. Ill. 1960), United States v. Gross, 24 F.R.D. 138, 
140 (S.D.N.Y. 1959), United States v. Jannuzzio, 22 F.R.D. 223 (D. Del. 1958), Uni 82er1U4-9.9( )]TJ
-0.0068D 
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As explained in the following section, the Court distilled these 
five factors into the three hurdles of the Nixon Standard.93

C. United States v. Nixon: Subpoena From Government to Sitting 
U.S. President Results in the “Nixon Standard”

The Watergate Special Prosecutor, representing the United 
States, sought to enforce a Rule 17(c) subpoena for President Nixon’s 
recordings of conversations with various aides and advisors, some of 
whom were charged with conspiracy and obstruction of justice.94

President Nixon was named as an unindicted co-conspirator.95 He 
moved to quash the subpoena citing the President’s general need for 
confidentiality, i.e. “Executive Privilege.”96 The district court denied 
the motion and ordered the tapes produced for in camera review.97

Both parties sought Supreme Court review.  After disposing of 
jurisdiction and justiciability issues, the Court observed that 
subpoenas duces tecum are for obtaining evidence for trial; not for 
discovery.98 Rule 17(c) simply incorporated existing law while 
adding a means for pretrial review of the subpoenaed material.99

The Court summarized the Nixon Standard’s “three hurdles” of: 
“(1) relevancy; (2) admissibility; and, (3) specificity.”100 As to 
relevance, the Court stated “[o]f course, the contents of the 
subpoenaed tapes could not at that stage be described fully by the 
Special Prosecutor, but there was a sufficient likelihood that each of 
the tapes contains conversations relevant to the offenses charged in 

93. See Nixon, 418 U.S. at 699–700.
94. Id. at 687–88.
95. Id.
96. Critically, Nixon did not cite national security as a basis for withholding production.  

Had he done so, the tapes may have been absolutely privileged, or subject to such a high 
evidentiary threshold that would render production unlikely.  Id. at 710–11.

97. Id. at 688.  The other cases followed Iozia, although some courts questioned how 
stringently the “evidentiary” standard should be applied.  In Soloman, the court recognized 
that Bowman interpreted Rule 17(c) to permit a type of discovery since a defendant cannot 
know if he can or wants to use a subpoenaed item until he has reviewed it. Soloman, 26 F.R.D. 
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the indictment.”101  Some of the conspirators (who by that time were 
cooperating with the Special Prosecutor’s investigation) had 
described what was on some of the tapes.102 As to other tapes, the 
“total context [including the identity of the participants and the time 
and place of the conversations] permit a rational inference that at least 
part of the conversations relate to the offenses charged in the 
indictment.”103

As to admissibility, there was “a sufficient preliminary showing
that each of the subpoenaed tapes contain[ed]” admissible 
evidence.104 They were likely admissible as admissions—either 
admissions by the speaker himself or “admissions” by a co-
conspirator that could be used against a defendant.105 The taped 
statements would also be useful for impeachment, although 
“[g]enerally, the need for evidence to impeach witnesses is 
insufficient to require its production in advance of trial.”106

The Court noted that Nixon was technically a third party,107 and 
the admissibility hurdle might not apply with “equal vigor” to third 
party subpoenas.108 But the Court concluded that “[w]e need not 

101. Id. (emphasis added).
102. Id.
103. Id.
104. Id. (emphasis added).
105. Id. at 700–01.
106. Id. at 701 (citations omitted).
107. Of course, Nixon was no ordinary third party, since he was the head of the 

executive branch of government that brings all federal criminal prosecutions.
108. Footnote 12 provides:

The District Court found here that it was faced with ‘the more unusual situation . . .
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decide whether a lower standard exists because we are satisfied that, 
the relevance and evidentiary nature of the subpoenaed tapes were 
sufficiently shown as a preliminary matter to warrant the District 
Court’s refusal to quash the subpoena” under Rule 17(c).109

As to specificity, the subpoena specifically sought “certain tapes, 
memoranda, papers, transcripts or other writings relating to certain 
precisely identified meetings between the President and others.”110

Pretrial production was justified because “the subpoenaed materials 
are not available from any other source, and their examination and 
processing should not await trial in the circumstances shown.”111

The Court then weighed President Nixon’s Executive Privilege 
claim against the government’s need to compel production.  On the 
government’s side was the need to develop all relevant facts to ensure 
justice and the public’s confidence in the judicial system.112 Further, 
the right to compulsory process is explicit in the Sixth Amendment 
and required by the Fifth Amendment and thus supported the special 
prosecutor’s demand.113 While these rights belong to criminal 
defendants and not the government,114 the Court was citing them in 
support of the constitutional right of both parties to “due process of 

opinions show, to insure that Rule 17(c) not be used as a device to circumvent the 
limitations on criminal pre-trial discovery embodied in Rule 16. Rule 16 provides 
only for discovery from the parties.  By contrast, in the instant case the government 
seeks material from what is in effect, as the district court observed, a third party.  As 
applied to evidence in the possession of third parties, Rule 17(c) simply codifies the 
traditional right of the prosecution or the defense to seek evidence for trial by a 
subpoena duces tecum.  Whether the stringent standards developed in Bowman 
Dairy and Iozia for Rule 17(c) subpoenas between the prosecution and the defense 
should be applied to subpoenas to third parties is a question the Court need not 
reach, however, since the court below correctly found that the Special Prosecutor 
had fully met even the higher standards.

Brief for the United States at 128–29, United States v. Nixon,  418 U.S. 683 (1974) (Nos. 73-
1766, 73-1834).

109. Nixon, 418 U.S. at 700 n.12.
110. Id. at 688.
111. Id. at 702 (citations omitted).
112. Id. at 709.
113. “The Sixth Amendment explicitly confers upon every defendant in a criminal trial 

the right ‘to be confronted with the witnesses against him’ and ‘to have compulsory process 
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law in the fair administration of criminal justice.”115 The needs of the 
criminal justice system outweighed President Nixon’s general right to 
confidentiality.116

Since Nixon, the Court has not offered further instruction on the 
requirements for a Rule 17(c) subpoena.  The Court has only repeated 
the Nixon standard,117 and offered general observations on the 
constitutional basis for the right to compel the production of 
evidence.118

III. FEDERAL APPELLATE COURTS’ EVOLVING AND CONTRADICTORY 

APPLICATION OF THE NIXON STANDARD

A detailed description of the Nixon Standard’s evolution in the 
circuit courts reveals that the strict interpretation is based on two 
unexamined and incorrect premises: (1) Nixon held that Third Party 
Subpoenas must seek evidence that is actually admissible; and, (2) 
there is no reason to relax the admissibility requirement for Third 
Party Subpoenas.  But Nixon did not hold that actual admissibility is 
required and there are good reasons for interpreting admissibility to 
include potentially admissible evidence.  In fact, there was a long 
standing federal practice not to require a showing of actual 
admissibility.  The courts advocating a strict interpretation of Nixon 
have never confronted these facts.

115. 418 U.S. at 713 (“We conclude that when the ground for asserting privilege as to 
subpoenaed materials sought for use in a criminal trial is based only on the generalized interest 
in confidentiality, it cannot prevail over the fundamental demands of due process of law in the 
fair administration of criminal justice. The generalized assertion of privilege must yield to the 
demonstrated, specific need for evidence in a pending criminal trial.”).

116. Id.
117. See Cheney v. U.S. Dist. Court for Dist. of Columbia, 542 U.S. 367, 386–87 (2004) 

(“The criminal subpoenas in Nixon were required to satisfy exacting standards of ‘(1) 
relevancy; (2) admissibility; (3) specificity’ and were ‘not intended to provide a means of 
discovery.’”).  See also United States v. R. Enterprises, Inc., 498 U.S. 292, 299–300 (1991) 
(“In Nixon . . . [w]e determined that, in order to require production of information prior to 
trial, a party must make a reasonably specific request for information that would be both 
relevant and admissible at trial”).

118. See Taylor v. Illinois, 484 U.S. 400, 411 (1988) (Nixon recognized that the right to 
compulsory process clause is “designed to vindicate the principle that the ‘ends of criminal 
justice would be defeated if judgments were to be founded on a partial or speculative 
presentation of the facts.’”) (quoting Nixon, 418 U.S. at 709); Pennsylvania v. Ritchie, 480 
U.S. 39, 56 (1987) (Nixon “suggest[ed] that the Clause may require the production of 
evidence”).
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important to an entrapment defense).126 The district court quashed the 
subpoena as improper discovery and a fishing expedition.127

The Fifth Circuit affirmed because Arditti was trying to 
circumvent Rule 16.128 In fact, the subpoena was directed to the IRS, 
the federal agency involved in the investigation, so Rule 16 
controlled.129 But the court went further: the “specificity and 
relevance elements [of the Nixon Standard] require more than the title 
of a document and conjecture as to its contents.”130 And, Arditti 
“failed to establish with sufficient specificity the evidentiary nature of 
the requested materials.”131 But because Arditti did not even involve 
a Third Party Subpoena, this was not an occasion to reject a strict 
interpretation of the Nixon Standard.  Nonetheless, the opinion has 
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If the cards are in fact forged or otherwise fraudulent, they may 
provide the defendants with a basis for asserting an entrapment 
defense. Additionally, the defendants could certainly utilize the 
cards in attempting to impeach [the allegedly threatened local 
union’s president’s] credibility. [Rule 17’s requirements were 
satisfied because] . . . the documents subpoenaed bear on the 
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E. Eleventh Circuit (1984)

In United States v. Silverman, a lawyer was charged with trying 
to extort his client for a $25,000 fee to “fix” his case.164 The 
government served a Rule 17(c) Subpoena requiring Silverman to 
produce complaints against him by former clients or the state bar.  
The subpoena was “contingent” upon Silverman testifying at trial—
then the subpoenaed complaints would be relevant to impeachment.165

Silverman testified, the documents were produced and he was 
convicted.166

On appeal, he argued the subpoena did not seek evidentiary 
material.167 The Eleventh Circuit disagreed.168 After citing the 
Bowman Dairy and Nixon standards, the court found:

The subpoenaed complaints clearly possessed evidentiary potential 
for impeachment purposes if Silverman, in his testimony, denied 
that he had ever taken advantage of a client as he allegedly did in 
Munoz’ case.169 Also, the complaints would have evidenced the 
prosecutor’s good faith in cross-examining Silverman’s character 
witnesses concerning specific incidents.170

Evidence that simply supports a prosecutor’s good faith is not 
admitted into evidence.  Even if the prosecutor’s good faith were 
questioned, proof of good faith would be offered outside the jury’s 
presence.171 Thus, the second basis shows a broad reading of Nixon.

F.  First Circuit (1988)

In United States v. LaRouche Campaign, individuals associated 

164. United States v. Silverman, 745 F.2d 1386, 1390 (11th Cir. 1984).
165. Id. at 1396.
166. Id. at 1391–92.
167. Id. at 1397.
168. Id.
169. Id. (citing United States v. Cuthbertson, 630 F.2d 139,144 (3d Cir. 1980).
170. Id. (citations omitted).
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demonstrates a strict interpretation of the Nixon Standard.198 Further, 
by unnecessarily relying on a strict interpretation, the Sixth Circuit 
lent credibility to Nixon’s misapplied standard.

I. Seventh Circuit (1993)

In United States v. Ashman, several defendants—floor traders on
the Chicago Board of Trade—were charged with manipulating the 
market for personal gain.199 One defendant (the “cooperator”) pled 
guilty and agreed to testify against the others.200 The remaining 
defendants subpoenaed the cooperator’s attorney’s notes of his
meetings with prosecutors.  They argued that “counsel’s notes of his 
meetings with ‘prosecutors might have assisted in refreshing [the 
cooperator’s] recollection and disclosing the process by [which] his 
memory was reconstructed.’”201 However, the district court accepted 
the cooperator’s counsel’s representation that the notes contained only 
his “analyses, thoughts, and strategies,” were protected work product 
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qualified protection that can be overcome,205 so the notes were 
potentially admissible.  While it is (extremely) unlikely that defendant 
could have overcome that protection,206 neither the district court nor
the Seventh Circuit addressed the issue.  Instead, they relied on a 
strict interpretation of the 
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produced.”215 But the full reach of a criminal defendant’s right to 
compulsory process was not at issue.  In Pennsylvania v. Ritchie, the 
Court described the minimum and potential maximum reach of the 
Compulsory Process Clause, but it has been largely ignored in Rule 
17(c)’s interpretation.216

A.  Pennslyvania v. Ritchie

Ritchie was charged with raping his daughter.  He subpoenaed a 
file from Pennsylvania’s Children and Youth Services (CYS), which 
treated his daughter after the alleged crime.217 Ritchie argued the 
CYS file “might” contain the identities of favorable witnesses or other 
“exculpatory evidence.”218 CYS refused to comply because the 
records were219
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production of all material items.225

Ultimately, the Court decided the issue under the Fourteenth 
Amendment’s Due Process Clause.  “Fourteenth Amendment 
precedents addressing the fundamental fairness of trials establish a 
clear framework for review.”226  Under the Due Process Clause, a 
criminal defendant has the right to material evidence in the 
prosecutor’s possession.227 Evidence is material if “there is a 
reasonable probability that, had the evidence been disclosed to the 
defense, the result of the proceeding would have been different.228 “A 
reasonable probability is a probability sufficient to undermine 
confidence in the outcome.”229 Even though the subpoenaed file was 
not in the prosecutor’s possession, Ritchie was entitled to any 
material evidence in it.

Because the subpoenaed file was confidential, an in camera230

review for material information was necessary to protect both 
Ritchie’s right to material items and the state’s interest in 
confidentiality.231 Excluding defendant from the initial review was 
consistent with enforcement of a defendant’s Brady rights, for which 
he must usually rely on the prosecutor to review and disclose items.232

B.  Fallout From Ritchie

Ritchie is an enigmatic opinion that has been inconsistently 
interpreted. While the documents Ritchie subpoenaed were possessed 
by an arm of the state, they were not in the prosecutor’s control.  They 
were confidential and the prosecutor would have needed a court order 
to access them—not a typical Brady/due process case.  Moreover, the 
Court clearly described the minimum requirements of the Compulsory 
Process Clause (put evidence before the jury that could influence its 
verdict), and its potential outer limits (obtain all material items from 
third parties).  These factors have caused confusion as to whether 

225. “[C]ompulsory process provides no greater protections in this area than those 
afforded by due process.”  Id. (emphasis in original).

226. Id.
227. See discussion supra section II.A.2.
228. Id.
229. Ritchie, 480 U.S. at 57 (quoting United States v. Bagley, 473 U.S. 667, 682 (1985) 

(internal quotations omitted)).
230. In an in camera review, the trial court reviews items outside either parties’ presence 

and decides whether the items should be disclosed.
231. Id. at 60.
232. Id. at 59.
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Ritchie is just another “Brady” (or due process) case involving a 
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These courts overlook or ignore three facts.  First, in Ritchie, the 
prosecutor did not have possession, custody or control over the 
records.  Instead, the Court explicitly noted that when the subpoena 
was issued, the files were even confidential as to law enforcement.239

Accordingly, the Ritchie Court left it to the trial court (not the 
prosecutor) to review the records for items that must be disclosed to 
the defense.  Second, while a prosecutor’s Brady obligation is self-
executing, Ritchie used a subpoena.  If he had not, the outcome may 
have been different.  Third, the Ritchie Court’s delineation of the 
minimum requirements and maximum potential reach of the 
Compulsory Process Clause240 describe a serious constitutional issue.

The most compelling reason for not limiting Ritchie to evidence 
in the government’s possession is that such a limitation is arbitrary 
and inconsistent with a search for the truth.241 The better argument is 
that “[j]ust as a defendant has a right pursuant to the Due Process 
Clause of the Fourteenth Amendment to seek such in camera review 
when records are in possession of the State, so too a defendant must 
be allowed to seek in camera review of records that are possessed by 
a private entity, pursuant to the Compulsory Process Clause of the 
Sixth Amendment.”242

private party was a “distinction without a difference.”); People v. Stanaway, 521 N.W.2d 557, 
569 (Mich. 1994) (Michigan Supreme Court agreed with that ruling, characterizing Ritchie as: 
involving records possessed by a government agency; based on a criminal defendant’s “due 
process right to obtain [exculpatory] evidence in the possession of the prosecutor . . . .”; and, 
holding that “in camera inspection was to determine whether the investigatory records 
contained exculpatory material that should have been provided to him.”); State v. Spath, 581 
N.W.2d 123, 126 (N.D. 1998) (North Dakota Supreme Court distinguished Ritchie because the 
North Dakota privilege for medical records had stronger protections than the statute in Ritchie, 
and because neither the prosecutor or any other state agency possessed the records).

239. See Pennsylvania v. Ritchie, 480 U.S. 39, 43 n.2 (1987).  Notably, a dissent to the 
state court opinion suggests those records were available to law enforcement.  Commonwealth 
v. Ritchie, 502 A.2d 148, 157–58 (Penn. 1985) (Larsen, J., dissenting).  But in footnote 2, the 
Ritchie Court clarifies that Pennsylvania law was revised only after Ritchie’s conviction to 
give law enforcement access to such files.  See also Exline v. Gunter, 985 F.2d 487, 489 (10th 
Cir. 1993) (There “was no indication that the prosecutor had been given access to the agency 
records or that he was aware of the contents of those records.”).

240. Ritchie, 480 U.S. at 56.  See also Taylor v. Illinois, 484 U.S. 400, 407–09 (1988) 
(quoting Ritchie, 480 U.S. at 56, for the minimum requirements of the Compulsory Process 
Clause).

241. Clifford S. Fishman, 
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defense.247 On appeal, the Tenth Circuit found that the file was 
material and the failure to disclose it violated Robinson’s right to due 
process under Ritchie.248

The issue was not the federal prosecutor’s disclosure obligations.  
It does not appear that the hospital was part of the “prosecution team” 
and the prosecutor apparently did not possess the hospital records.  
Accordingly, Robinson used a subpoena.  Robinson is factually 
similar to Ritchie.  Both involved confidential records in a state 
agency’s possession that were not within the prosecutor’s control.  
But Robinson is a further stretch for the Due Process Clause because 
it involved a federal prosecutor and documents in the possession of a 
state entity that was not even involved in the prosecution.  While the 
decision is an extension of a prosecutor’s disclosure obligations, it fits 
squarely within a Compulsory Process Clause right to subpoena 
material items from third parties.

3. Some State Courts find a Compulsory-Process Right to 
Subpoena Material Items from Private Third Parties

One state court interprets Ritchie as establishing compulsory-
process right to subpoena material items from private third parties.  In 
Burns v. State, Burns was charged with raping his nieces.249 Burns’ 
request to subpoena his niece’s therapy records, which were held by a 
private third party, was denied.250
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in non-disclosure. Therefore, Ritchie applies here.251

Accordingly, the Compulsory Process Clause required the trial 
court to review the records in camera.252

The Kentucky Supreme Court relied on a different rationale, but 
found a criminal defendant has a compulsory-process right to obtain 
exculpatory evidence from third-parties.  In Commonwealth v. 
Barroso, Barroso was charged with raping his former girlfriend.253

He moved to subpoena her privileged psychological records.254 The 
trial court reviewed the records in camera, but concluded they did not 
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patient privilege.”260

4. Constitutional Avoidance: Federal Courts Should Not 
Interpret Rule 17(c) In a Manner That Calls Its Constitutionality 
Into Question Under the Compulsory Process Clause

There are strong arguments for the compulsory-process right to 
subpoena exculpatory evidence from third parties.  Interpreting Nixon 
to require that subpoenaed items be actually admissible would burden 
that right because not all exculpatory evidence is actually 
admissible.261 The point of this article—that a strict interpretation of 
Nixon should be rejected—does not depend upon there being such a 
compulsory-process right.  Rather, the point is that courts should 
avoid such a serious constitutional issue by interpreting the Nixon 
standard as only requiring a showing of potential admissibility for 
Third Party Subpoenas.

Pursuant to the doctrine of constitutional avoidance, federal 
courts avoid deciding the constitutionality of acts of Congress when 
they can.262  The Federal Rules of Criminal Procedure are drafted by 
the Supreme Court and submitted to Congress.263  Congress then has 
seven months to “reject, modify or defer the rule changes” or they 
take effect as a matter of law.264
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relied on the doctrine of constitutional avoidance to support a broad 
interpretation of the Federal Rules of Evidence.267 Similarly, the 
doctrine supports rejecting the strict interpretation of the Nixon 
Standard for potentially not meeting minimum requirements of the 
Compulsory Process Clause.

For example, in Thor v. United States, the Fifth Circuit held that 
a Rule 17(c) subpoena for an address book that contained the address 
of a key witness was inappropriate because the book itself would not 
be admitted into evidence.268 Likewise, in Cuthbertson, the Third 
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standard has sufficed to protect the rights of third parties.

V. ARGUMENTS THAT 
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The same judge again applied its standard in United States v. 
Tucker.280 The defendant subpoenaed the recorded conversations of a 
government informant from the Bureau of Prisons covering the time
that the informant was in pretrial detention before he agreed to 
cooperate with the government.281 After a thorough discussion of a 
criminal defendant’s right to discovery in a federal prosecution, the 
district court applied the “material to the defense” and “not unduly 
oppressive” standard it first adopted in Nachamie.282 After limiting 
the subpoena to the informant’s jail house conversations that occurred 
after he was contacted by the government, the district court found that 
the Confrontation Clause required production of responsive 
documents.283 The right to cross-examination would be “meaningless 
if a defendant is denied the reasonable opportunity to obtain material 
evidence that could be crucial to that cross-examination.”284 The 
court also stated that although the documents were only admissible 
for impeachment, given the volume of responsive documents, 
requiring Tucker to wait until trial for production would unreasonably 
delay proceedings.285

Another district court judge from the Southern District of New 
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can use it or whether he wants to use it.289

The district court was most troubled by the “specificity” hurdle 
of the Nixon Standard.  “[R]equiring the defendant to specify 
precisely the documents he wants without knowing what they are 
borders on rendering Rule 17 a nullity.”290 The court found that the 
Tucker Court’s “material to the defense” standard would address this 
issue.291 Finally, applying the “material to the defense standard” 
would solve the “puzzle” of why a civil litigant in a breach of contract 
action can use a subpoena to obtain documents that are beyond the 
reach of a criminal defendant who is fighting for his freedom.292

Rajaratnam, Nachamie, and Tomison all involved subpoenas that 
met the Nixon Standard, so their criticisms of it are dicta.  Because of 
the broad discretion given district courts on enforcing subpoenas, an 
appeal from their (gratuitous) decisions to apply something other than 
the Nixon Standard would not require a reviewing court to address the 
correctness of their proposed rules.  While their reasoning is sound, 
these opinions are not strong support for the wholesale rejection of 
the Nixon Standard for Third Party Subpoenas, because: (1) the 
standards they propose are inconsistent with the law in their 
respective circuits; and, (2) they were insulated from review because 
the subpoenas actually met the Nixon Standard.

Tucker involved the actual application of a different standard, 
but the subpoena was to a government agency—the BOP.  While the 
Tucker court described the BOP as a “third party,” the BOP is 
covered by the government’s Brady obligations.293 Because Tucker 
did not actually involve a Third Party Subpoena, it is not solid support 
for rejecting the Nixon Standard’s application to them.294

These courts’ rejection of the Nixon Standard demonstrate the 
problems with applying the Nixon Standard to Third Party 

289. Id. (quoting Bowman Dairy Co. v. United States, 341 U.S. 214, 220 n.5 (1951)) 
(emphasis in original).

290. Id. (citing Robert G. Morvillo, Barry A. Bohrer, & Barbara L. Balter , Motion 
Denied: Systemic Impediments to White Collar Criminal Defendants’ Trial Preparation, 42 
AM. CRIM. L. REV. 157, 160 n.12 (2005)).

291. Id.
292. Id.
293. United States v. Santiago, 46 F.3d 885, 894 (9th Cir. 1995).
294. Other district courts have clearly advocated interpreting Nixon’s admissibility 

hurdle as potentially admissible.  See, e.g., United States v. Libby, 432 F. Supp. 2d 26, 31 
(D.C. 2006) (citing Orena for potentially admissible standard); United States v. Orena, 883 F. 
Supp. 849, 868 (E.D.N.Y. 1995) (using a potentially or arguably admissible standard).
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to the clearly incorrect interpretation of Nixon’s admissibility hurdle.

C. If Defendants Have the Confrontation-Clause Right to All Items 
Necessary to an Effective Cross Examination, then Any Application 
of Nixon Would Burden That Right

The Pennsylvania Supreme Court reversed Ritchie’s conviction 
because denying his subpoena for his alleged victim’s psychiatric 
records violated his Sixth Amendment rights to confrontation and 
compulsory process.300 Two Justices expressed support for the right 
to subpoena items under the Sixth Amendment’s Confrontation 
Clause.301 But a plurality of the Court (Powell, White, O’Connor and 
Chief Justice Rehnquist) found that the right to confrontation is a 
“trial right” satisfied by the full opportunity to cross examine the 
witness; not encompassing the right to “any and all information that 
might be useful in contradicting unfavorable testimony.”302

Justice Blackmun concurred in the judgment, but not the 
Plurality’s claim that the right to confrontation was a “trial right.”303

Justice Blackmun argued that the right to confrontation could be 
violated by the denial of access to information necessary to an 
effective cross-examination.304 He concurred in the judgment, 
however, finding that the majority’s procedure for in camera review 
was sufficient to ensure the Ritchie received evidence that could be 
used to impeach his daughter.305

Justice Brennan wrote separately “to challenge the Court’s 
narrow reading of the Confrontation Clause as applicable only to 
events that occur at trial.”306 He asserted that the right to 
confrontation included the right to pretrial production of material 
necessary to a thorough cross examination.307 Moreover, limiting the 
trial court’s disclosure to information that is material under the Due 
Process Clause (i.e., information that a judge found could affect the 
outcome of the case) was insufficient because defense counsel were in 
the best position to determine what was necessary to an effective 

300. Pennsylvania v. Ritchie, 480 U.S. 39, 46 (1987).
301. Id. at 66 (Brennan, J., dissenting).
302. Id. at 52–53, 53 n.9 (majority opinion).  Justice Brennan (along with Justices 

Stevens and Scalia) dissented on jurisdictional grounds.
303. Id. at 61 (Blackmun, J., concurring).
304. Id. at 61–62
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exercising its discretion, it is necessarily committing error.312 Courts 
strictly applying the Nixon Standard are committing systemic error.  
So this issue warrants attention.

VI. CONCLUSION

The correct interpretation of the Nixon Standard is that a Third 
Party Subpoena is appropriate if the evidence sought is relevant, 


