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Due to these changes, the academic discussion has largely
shifted from debating the respective merits of aggressive
“contribution limit” regimes versus more limited “disclosure”
regimes® to a more narrow question of what type of disclosure
regimes we should have.®

However, when considering a law’s normative desirability, it is
easy to forget to consider the way the law is enforced. The
assumption that the law as enforced mirrors the law as written is not
always true, as scholars of regulatory theory demonstrate time and
again.” Campaign finance law in particular seems ideally suited to a
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enforcement of campaign finance at the state and local levels.** This
lacunae is unfortunate; whatever one’s normative preferences are for
campaign finance law, one should want to better understand how the
actual mechanics of campaign finance enforcement affect the ability
of regulatory agencies to pursue the law’s objectives. Differences
persist in states’ campaign finance laws, but many similarities exist
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agency is situated and the incentives of actors within that
environment.™

In this article, we provide a detailed assessment of Oregon’s
system of state campaign finance enforcement, paying particular
attention to how the adoption of e-filing and e-disclosure affect the
state’s ability to identify and prosecute wrongdoing. Our purpose is
two-fold: First, to shed light on the academic inquiry of how advances
in technology exacerbate or cure well-known regulatory pathologies;
and second, to provide insight to legislators and practitioners as to
how the rules they create affect the ability of agencies to enforce the
law in an effective and equitable manner. Our conclusions about
Oregon’s approach to campaign finance enforcement are cautiously
optimistic. Contrary to our expectations, the implementation of e-
filing and e-disclosure did not exacerbate one of the most common
problems of campaign finance enforcement (the skew to trivial cases
from third-party complainants), and seems to have helped the Oregon
Elections Division deal more effectively with both low-level
offenders and serious wrongdoers. It is, in short, a success. We are
more skeptical, however, as to whether e-filing and e-disclosure will
improve enforcement outcomes in other states. Oregon’s disclosure-
only approach to campaign finance law plays to the strengths of e-
filing and e-disclosure, whereas these policies may compound
presently-existing problems in contribution limit regimes.

In Part 1l, below, we provide some necessary background by
summarizing the literature on regulatory enforcement pathologies,
particularly with regards to campaign finance enforcement. We also
provide a brief summary of Oregon’s campaign finance enforcement
system. In Part Ill, we describe our study and findings—to our
knowledge, the only empirical assessment available of Oregon’s
system. In Part IV, we conclude with a brief discussion and offer
suggestions for future research.

Il. CAMPAIGN FINANCE ENFORCEMENT & OREGON

A. Campaign Finance Enforcement

Any discussion of campaign finance enforcement must begin
with the most prominent and most studied agency, the Federal
Election Commission (FEC). The FEC is a regulatory agency that

19. See Lochner, Apollonio, & Tatum, supra note 8, at 229.
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goes by many titles in the academic community: A few choice
appellations are “muzzled watchdog,” “toothless tiger,” “The Little
Agency that Can’t,” and the “Failure-to-Enforce Commission.”® The
question is not if the FEC is ineffective; rather, it is why this
regulatory agency is ineffective. This is where scholars differ; some
blame the institutional structure of the agency itself, while others
attribute agency problems to the behavior of the six FEC
Commissioners.

The first argument suggests that FEC failure was inevitable
because Congress wanted it so. Members of Congress never intended
to undermine their fundraising capacity, and they designed an agency
that structurally lacked the power necessary to have any sort of
efficient policing effect.”? The FEC faces deadlocks as the result of
the composition of its committee, which consists of three Republicans
and three Democrats.?? It has lengthy enforcement procedures with
numerous stages for appeal that results in year-long cases for the most
routine of matters.?® The FEC lacks significant sanctioning ability—
save for the modest penalties that can be imposed under its
Administrative Fines Program—the agency can only attempt to
negotiate an administrative settlement or file a civil lawsuit against a
respondent where the process begins anew.?*

However, other observers suggest that even if the FEC had an
efficient agency structure, the six FEC commissioners still would not
aggressively enforce the law. This variant of the classic capture
theory suggests that the FEC commissioners may feel obligated to
legislators when deciding cases® and thus favor incumbent
politicians.?® FEC failure is less a story of an agency hamstrung by
legislative design, and more a story of clientelism and willful
protectionism based on party loyalty. Not all share this view; Smith

20. DEMOCRACY 21, supranote 8, at 5.

21. See generally Lauren Eber, Note, Waiting for Watergate. The Long Road to FEC
Reform, 79 S. Calif. L. Rev. 1155 (2006) (detailing the effects of the Watergate scandal on the
pressure for FEC reform); see also Michael M. Franz, The Devil We Know? Evaluating the
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and Hoersting instead argue that the FEC actually overenforces the
law by uncompromisingly prosecuting inexperienced or small
violators and by interpreting its authority to regulate campaign
finance in a manner that far exceeds its own constitutional authority.?’

Whichever view is correct, Smith and Hoersting make the
valuable point that critics’ claims of FEC failure may be driven as
much by their ideological views of campaign finance law itself as by
the actual enforcement practices of the FEC (a charge to which those
authors themselves likely are subject). If the benchmark against which
reformers judge the FEC is a world in which issue ads are strictly
limited and corporations are prohibited from engaging in independent
expenditures, the FEC will appear inept regardless of what it does.
But the FEC obviously does not have the power to enforce
unconstitutional laws. Instead of
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sanctioned. Instead, the best course of action is for the agency to
educate those wrongdoers in order to deter future lawlessness.®
Ayres and Braithwaite conceptualize an “enforcement pyramid” with
a broad base of agency education and warning letters designed to
allow agencies to quickly and easily dispel with trivial violations,
moving to mid-level sanctions such as administrative penalties and
civil suits, tapering to a very small apex of resource-intensive
enforcement strategies such as criminal suits and delicensing
procedures.®” By dispensing with low-level violators quickly,
agencies can conserve resources and focus on more egregious and
recalcitrant lawbreakers.*

There are several limits to the enforcement pyramid approach,
however. First, this strategy works best in an environment of long-
term, stable regulator-regulatee relationships. As Scholz notes,
iterative interactions with repeat players allows agencies to credibly
ratchet-up sanctions as needed.* It is far more difficult to predict and
deter potential wrongdoings of “one off” regulatees.”’ Second, the
enforcement pyramid strategy was largely envisioned to deal with
regulatees of modest or moderate complexity who have some degree
of face-to-face interactions with regulators; strategies that make sense
for the local restaurant or meat-packing plant may not work for
transnational banks.** Third, the enforcement pyramid’s emphasis on
calibrating sanctions to the penalty assumes that the signal a given
penalty is meant to have is in fact the signal received by the regulatee.
This is not always the case. For example, a regulator may intend to
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Stated simply, more sanctioning options do not necessarily produce
better enforcement.*® In the face of persistent criticism noted above,*
the FEC, in 2000, adopted two new programs, the Alternative Dispute
Resolution (ADR) program and the Administrative Fines (AF)
program, to improve its enforcement capability. Previously, many
low-level offenses, such as late reporting violations, were not
penalized at all because the FEC did not have the resources to pursue
these claims under its standard enforcement procedures. The ADR
and AF programs allowed these low-level offenses to be concluded
more expeditiously—cases that previously ended in no sanctions now
ended with the equivalent of a parking ticket type of fine.

If one accepts the enforcement pyramid thesis, these changes
should have helped the FEC to conserve its resources and pursue
more serious offenders. In fact, they did not help at all in this regard.
The FEC’s adoption of these new sanctions for low-level violations
created further incentives for third parties to over-report one another
(a small hit to the opposing party’s campaign war chest is better than
none at all), and the resulting volume of non-meritorious claims
drained agency resources.” Ultimately, the FEC’s effort to more
efficiently sanction low-level violators resulted in an increase of
reports of trivial infractions that no level of efficiency could
overcome.

But it is too simplistic to note the failings of the FEC and
conclude that all campaign finance enforcement agencies are doomed
to fail. Technologies have changed since 2000, and the various
experiences of different states provide useful case studies against
which to test prevailing regulatory theories. We now turn to a
discussion of Oregon’s system of campaign finance enforcement.

B. The Oregon Case Study

Oregon is an outlier in the world of state campaign finance
regimes for two reasons. First, unlike most states, which regulate the
total amount of contributions that individuals, parties, and PACs may
give to candidates (contribution limit regimes), Oregon is one of only
four states—along with Missouri, Utah, and Virginia—that relies on a
disclosure-only approach (disclosure  regimes).*° Oregon’s

43. See suprapp. 76—77.

44. See supranotes 10-12 and accompanying text.

45, See supranote 19 and accompanying text.

46. Contribution Limits: An Overview, NAT’L CONF. OF ST. LEGISLATURE (October 3,
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campaigns, PACs, and independent spenders in state elections are not
restricted by contribution or expenditure limits; transactions simply
must be disclosed to the Oregon Elections Division.*”  Second,
Oregon law greatly restricts the discretion of the Elections Division,
which enforces campaign finance law, to impose penalties.
Analogous to the federal sentencing guidelines, Oregon law has
created a penalty matrix that establishes clear, uniform penalties for
similar offenses,”® ostensibly making outcomes predictable to
potential violators.*® Unlike, for example, the Fair Political Practices
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contributions to candidates from corporate and union treasuries.*
These changes resulted in a 72% decrease in general election
candidate spending from the year before,>® but this victory was short-
lived. Vannatta v. Keisling overturned Measure 9’s contribution limits
and ban on corporate and union donations, leaving only the voluntary
spending limits intact.>” Attempts at reform have continued,®® but the
Oregon Supreme Court’s message has been clear: Spending and
contribution limits will not pass constitutional scrutiny.

As the substance of campaign finance law shifted from a
contribution limit regime to a disclosure regime, the Elections
Division’s penalty structure became increasingly deterministic. From
1997 to 2002, penalties for late and amended filings were assessed on
a case-by-case basis with only loosely tiered penalty platforms and
statutory maximum penalties constraining agency discretion.®® From
2002 to 2008, the agency continued to enjoy moderate discretion, and
seems to have set penalties largely based on the number of the
lawbreaker’s previous offenses.®® Additionally, 2002 also saw the
establishment of a new administrative policy—a waiver for penalties
of less than $50, designed to conserve agency res34(e)-3.3(s34(e)-3.3(s34(e)-3.3(s34(e)-d60) T (6.7
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At the same time penalties were becoming more routinized, the
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Oregon’s system of campaign finance enforcement? First, we expect
that the implementation of e-filing and e-disclosure will result in
increased third-party monitoring. If campaigns are expected to
disclose their contributions and expenditures expeditiously via the
Internet, and if such information is readily available to political
opponents, we expect the costs of third-party monitoring to decrease
appreciably and the amount of such monitoring to increase
concomitantly. Second, we have mixed expectations about how e-
filing and e-disclosure will affect the quality of third-party
complaints. By making more information available, it is possible that
third-party monitors are less likely to advance non-meritorious claims
that lack factual basis. But perhaps more information simply
encourages third-parties to become even more pedantic when
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otherwise, filed in the state from 1996-2012.”* Campaign finance
enforcement records were collected directly from the Oregon
Elections Division. We received information on 9,022 unique cases,
including data on who initiated the case, a description of the alleged
nature of violation, dates for when the case was opened and closed,
and a description of the case’s disposition.”> We also obtained case
files—correspondence between the Elections Division and the alleged
offender—to correct for substantial missing data in these records.
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To test our first hypothesis that a shift toward e-filing and e-
disclosure would vyield an increased frequency of third-party
monitoring, we analyzed who initiated every campaign finance
enforcement complaint. As predicted, the move towards e-filing and
e-disclosure has increased the number of third-party complaints
referred to the Oregon Elections Division. A graph of the increase is
displayed in Figure 1.

Figure 1: Advancements in E-disclosure Have Led to Increased Third-Party
Monitoring

Our prediction is confirmed, for the total number of annual third-
party complaints increased from about ten in 1996 to over sixty by
2008. Using 2004 as the marker for the start of e-disclosure, we find
that the increase in the number of third-party complaints is
significant.”® The sharp discontinuity at this juncture suggests that the
increase cannot be explained simply du
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law. "

It is important to differentiate between the questions of what
percentage of all transactions result in third-party complaints and the
present question of how many third-party complaints will the
Elections Division be required to analyze in a given year? The latter
question is more important for purposes of enforcement efficacy,
because its answer affects how finite agency resources will be
allocated. Insofar as the Elections Division has had fairly constant
resources over the period of our study, " the creation of e-filing and e-
disclosure has required the agency to spend more of its resources
devoted to investigating this rising number of third-party complaints.

Whether this outcome is desirable depends, of course, on the
merits of the complaints themselves. We turn now to our second
hypothesis on the quality of third-party complaints. As previously
noted, regulatory theorists are concerned about the potential of third-
party monitoring to skew agency agendas towards the investigation of
trivial complaints.”® In the context of campaign finance regulation
theorists are especially concerned that third-party monitoring may be
used strategically by political opponents either to swamp an agency’s
investigative resources or to unfairly target competing candidates with
non-meritorious allegations of wrongdoing.”” To test this concern, we
analyzed all third-party complaints with known dispositions.

We are interested in whether there was an increase in frivolous
complaints due to third-party monitoring. We define a frivolous
complaint as any complaint wherein the Elections Division finds no
credible allegation of violation or no evidence of violation.
Complaints with no credible allegation of violation include those
where the alleged behavior simply was not a crime, or because the
complainant did not follow the applicable administrative rules. Forty-
three third-party cases fall into this category, all of which were the
result of third-party monitoring. Complaints with no evidence of
violation include all cases where the Elections Division could not find

74.  See, e.g. Jeff Mapes, Oregon House candidates spend at record pace; total
legislative campaign spending reaches nearly $23 million, OREGONIAN, Nov. 17, 2012, http:/
www.oregonlive.com/mapes/index.ssf/2012/11/oregon_legislative_races.html.

75. From 1997 to 2011, the Elections Division has had between fifteen and seventeen
fulltime equivalent employees and has received between ~$4 million and ~$6.5 million in
state funds. See OR. LEGISLATIVE FISCAL OFFICE, ANALYSIS OF THE LEGISLATIVELY
ADOPTED BUDGET (2011).

76. See Lochner, supranote 30.

77. See Lochner, Apollonio, & Tatum, supra note 8, at 230.
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sufficient evidence of guilt or because evidence was uncovered that
proved the complaint non-meritorious.

The results of our analysis are offered in Table 3. Put simply, e-
filing and e-disclosure did not significantly affect the probability that
a third-party complaint lacked merit—over half of these complaints
were frivolous prior to these changes in policy, and roughly half of
these complaints are still frivolous today. In the context of campaign
finance regulation, third-party monitors have less-than-spectacular
track records. Table 3 shows some variation in frivolous claims from
year to year, but these are not statistically significant trends either
before or after the development of e-disclosure in 2004.

Table 3: The Development of E-disclosure has Not Increased Thrid-Party
Frivolous Complaints

Election Cycle Frivolous Complaints
1996 6 (67%)
1998 11 (50%)
2000 25 (64%)
2002 17 (68%)
2004 20 (45%)
2006 42 (70%)
2008 31 (45%)
2010 34 (54%)
2012 26 (48%)

We were somewhat surprised by this result, as we thought third-
party monitoring might be improved by the disclosure of information.
E-disclosure should make complaints a more straightforward process,
with less guesswork required by outside groups and individuals.
Either a political opponent filed on time, or she did not; either the
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Table 4: The Development of E-disclosure has Minimal Effects on Third-Party
Complaints Resulting in Penalties Over $1,000

When we measure the seriousness of a case by nature of
allegation, rather than by assessed penalty, a slightly different picture
emerges. Using independent coders to determine the nature of
allegation, we considered “personal use of campaign funds” and
“contributions in a false name” as the two most egregious allegations.
The former is the unique offense for which a candidate is personally
responsible to pay a civil penalty, while the latter offense may result
in prosecution by the Attorney General.”

Third-parties made every single allegation of contributions in a
false name over our time series, but only two of seventeen allegations
resulted in penalty. While this constitutes a low percentage of
meritorious allegations, the Elections Division failed to identify any
of these serious violations. Third-parties also made the vast majority
of personal use allegations. But unlike allegations of contributions in
a false name, the Elections Division also made some allegations of
personal use, allowing us to compare not only how many claims were
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offenses, but they made more reliable allegations. Neither of these
offenses should be obvious from filed forms, so it would be a stretch
to attribute these trends to either e-filing or e-disclosure. That said,
third-party allegations of these two serious offenses occurred
predominantly after 2004 (ten were made prior to 2004, while twenty-
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of agency-initiated cases skyrocketed to 3,500. There was a decrease
in the 2010 election cycle to just over 2,800 cases—perhaps there
were fewer violations as contributors and campaigns became more
familiar with the ORESTAR system and hence made fewer
mistakes—but this number still dwarfs all pre-ORESTAR election
cycles.

Figure 2 Advancements in E-filing Have Led to Increased Elections
Division Monitoring

E-Filing Begin b

Number of ‘Elseszlni'lia‘{.ed b, Elections Divisifin

1996~ 1998 2000 2002, 2004, . PO pee——— =
Two-Year Election Cycles
Note: 2012 UmdiEa Cx ¥ m—m" | — ' iTcombigle Uata o

In particular, ORESTAR appears to have accomplished its
objective of effectively detecting instances of late and inaccurate
filing by regulatees. Many of the violations detected by ORESTAR
are assuredly low-level or unintentional. Just over 75% of them
resulted in a disposition of “violation found but no penalty imposed,”
suggesting that the offender mitigated the harm by promptly filing an
accurate report and that the overall penalty would have been less than
$50.%" The fact that infractions discovered by ORESTAR do not
usually result in heavy fines is consistent with a properly-functioning
regulatory regime. Recall that the lowest level of the enforcement
pyramid, and the one most frequently employed by regulators, is

81. OREGON SECRETARY OF STATE, ELECTIONS DIVISION, CAMPAIGN FINANCE
MANUAL 67 (2012).
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educating regulatees of their legal obligations by the use of warning
letters.?? Finally, ORESTAR did not seem to face a significant “false
positive” problem, as only 1.5% of ORESTAR-initiated claims
resulted in a disposition of “no violation found.”

In addition to an increased number of agency-initiated
complaints, the implementation of ORESTAR also led to a substantial
shift in the timing of Oregon Elections Division-initiated cases. Prior
to 2004, the bulk of Oregon Elections Division initiated cases
occurred after the election. The largest frequency of cases occurred in
June and December of even numbered years, consistently a month
after the May primary and November general election. In the middle
of our time series we see significant inconsistencies in when cases
were opened. For some two-year intervals we see a greater number of
cases opened in off-election years. Correspondence with the Oregon
Elections Division revealed that this is due to the establishment of
ORESTAR: the influx of cases initially led to a backlog, enabled by
the fact that the Elections Division has two years to start the penalty
process. By 2011, the Elections Division caught up and has since
issued penalty notices as soon as they are processed, which is about a
five month lag. Consequently, by 2012 the timing of SOS-initiated
cases more closely resembles the timing of cases initiated by third-
parties, where the bulk of cases directly precedes the general election.
This increase in efficiency is also largely attributable to the
technological advancements that allow the agency to review pre-
election filings automatically in real-time.

We also see a sharp increase in the Oregon Election Division’s
ability to enforce serious cases, once again defined as those resulting
in assessed penalties over $1,000.

82. AYRES & BRAITHWAITE, Supra note 7, at 35-39; see supra text accompanying note
34.
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2008. These technological changes, coupled with policies to ensure
randomized audits and prompt resolution of trivial matters, allowed
the Elections Division to handle this explosion of low-level offenses
without sacrificing its ability to deal with more serious violators. But
the effects of technological change do not occur in a vacuum, and
Oregon’s regulatory environment is quite different from that found in
most other states. In particular, Oregon’s campaign finance regime
limits agency discretion at two crucial points in the enforcement
process: First, in determining what constitutes a violation, and second,
in determining the punishment for a given violation. Absent such
limits on agency discretion, we speculate that the move to e-filing,
and e-disclosure in particular, may not produce an outcome as
desirable as Oregon’s.

Consider agency discretion in determining what constitutes a
violation. As one of only four disclosure-only state regimes,
Oregon’s laws allow for the examination of e-filing and e-disclosure
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we make the somewhat obvious and uncontroversial observation that
insofar as contribution regimes sweep more types of behavior into
their purview, their agencies will have to deal with the very types of
questions that the Supreme Court has grappled with continuously for
the past three decades. Precisely bec.6Tc 0.3305Duisbat-1.5(uEw6ayw)5-0.0vew6ay8( tat-[(tr
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potentially unclear standards and unpredictable outcomes, third-
parties might make more allegations in the hope that large penalties
will be assessed. One could argue that an agency vested with
discretion would, in the face of a massive influx of cases, form an
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