ME (GRUSIN) .DOC 2/7/2015 12:42 PM

A RECOGNITION INTENTIONALLY EVOKED:
EXTENDING DAUBERT TO EYEWITNESS
IDENTIFICATIONS

SARAH L. GRUSIN”

ABSTRACT

Courts have grappled with the persistent problem of unreliable
eyewitness identifications. In response, empirical studies have
identified methods to improve the accuracy of identifications. But the
Supreme Court has repeatedly missed opportunities to incorporate the
results of these scientific studies because the Court is unwilling to let
go of the now antiquated view that eyewitness evidence is part of the
“common knowledge.” | propose a novel approach to the
aamissibility of eyewitness evidence: recognize that lineups are a
scientific tool used to produce eyewitness identifications and subject
eyewitness identifications to a Daubert hearing before presenting the
evidence to the jury.
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. INTRODUCTION

The U.S. Supreme Court and several state supreme courts have
been grappling with how to address unreliable eyewitness evidence.
But the Supreme Court has repeatedly missed opportunities to
effectively incorporate these scientific findings because the Court is
unwilling to let go of the now antiquated view that eyewitness
evidence is part of “common knowledge.” States have more
ambitiously incorporated new scientific findings into their eyewitness
doctrine, but only through the rare and expensive use of Special
Masters, whose findings are difficult to update as they become
entrenched in the state’s precedent.” | propose a novel approach to
the admissibility of eyewitness evidence: Recognize that lineups are a
scientific tool used to produce eyewitness identifications and subject
eyewitness identifications to a Daubert hearing before presenting the
evidence to the jury. Unlike the states’ approach, treating eyewitness
identifications as scientific evidence would allow flexibility among
lower courts to adjust the admissibility of eyewitness evidence as the
science continues to develop.

My proposal is based on a recognition that scientific fields
emerge and develop over time. In Daubert, the Court explicitly
acknowledged that new technologies and fields might emerge where
none existed before.? But eyewitness identification is a field that has
transitioned from lay knowledge to expert knowledge. Courts
applying Daubert have been unable to recognize longstanding, but

1. State v. Henderson, 27 A.3d 872 (N.J. 2011), recently decided by the Supreme Court
is a landmark case for the admissibility of eyewitness identification, and a significant step in
the right direction. The decision, which incorporates a huge swath of the scientific literature,
requires admissibility hearings whenever a defendant can show some evidence of
suggestiveness in the police procedures used. /d. at 919-20.

2. See Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).
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transitioned, fields of knowledge. There are several other proposals
to increase the reliability of eyewitness evidence, but these alternative
proposals suggest eliminating the distinction between lay and expert
evidence, and simply requiring a reliability hearing for a// evidence.
My proposal, on the other hand, maintains the important divide
between lay and expert evidence, but acknowledges that, over time,
evidence may shift from one category to another.

I1l. THE PERSISTENT PROBLEM OF INACCURATE EYEWITNESS
IDENTIFICATIONS: EYEWITNESS IDENTIFICATIONS ARE NOTORIOUSLY
UNRELIABLE.®

The Innocence Project has shown
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Under the “totality of the circumstances” test, the Court then
approved the use of a highly suggestive show-up procedure, where
the police brought the suspect to the witness’ hospital room, because
the serious medical condition of the witness made the procedure
necessary.? Five years later in Neil v. Biggers the Court provided
police with clearer guidance by specifically articulating the five
factors to be considered when examining the “totality of the
circumstances,”

[1] the opportunity of the witness to view the criminal at the time
of the crime, [2] the witness’ degree of attention, [3] the accuracy
of the witness’ prior description of the criminal, [4] the level of
certainty demonstrated by the witness at the confrontation, and [5]
the length of time between the crime and the confrontation.?®

These factors were later affirmed in Manson v. Brathwaite”’ and
are still generally the law today.?® But the factors were developed by
reference to the Court’s previous cases, with no discussion of relevant
psychological principles or scientific studies. *  Reliability
assessments in eyewitness identification cases, therefore, continue to
be based on “notions of decency, fairness, and fundamental justice”
distinguishing their treatment from that of scientific evidence, the
reliability of which was determined by reference to “general
acceptance” among the relevant scientific  community.®
Unsurprisingly, these five factors, developed without reference to
scientific studies, do not comport well with the factors that have been
identified as affecting accuracy in the empirical literature.®

25. /d. at 302 (majority opinion).

26. 409 U.S. 188, 199-200 (1972).

27. 432 U.S. 98, 114 (1977).

28. See Nicholas A. Kahn-Fogel, Manson and Its Progeny. An Empirical Analysis of
American Eyewitness Law, 3 ALA. C.R. & C.L.L. REv. 175, 177 (2012) (noting that Manson
is still the current framework for determining admissibility of eyewitness identification).
Some jurisdictions have acknowledged the flaws in the current framework and are altering
their analysis based on scientific findings. /d. at 194-95 (identifying New York,
Massachusetts, Utah, Kansas, Wisconsin, and New Jersey as having deviated from the Manson
factors).

29. See Biggers, 409 U.S. at 199.

30. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). Today, scientific evidence
might also be assessed under the standard established in Daubert, 509 U.S. 579 (1993),
depending on the jurisdiction.

31. See Horry, Palmer, Brewer, & Cutler, sypra note 13, at 150-51; Wells, Greathouse,
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Most recently, in Perry v. New Hampshire,* the Supreme Court
missed an important opportunity to incorporate the scientific findings
about eyewitness evidence. The defendant argued that the Due
Process Clause requires subjecting eyewitness evidence to reliability
hearings before admitting them at trial because identifications are
inherently unreliable.*®* The Court rejected this argument concluding
“[t]he fallibility of eyewitness evidence does not, without the taint of
improper state conduct, warrant a due process rule requiring a trial
court to screen such evidence for reliability before allowing the jury
to assess its creditworthiness.”** This holding was premised “in large
part, on our recognition that the jury, not the judge, traditionally
determines the reliability of evidence.”®® That is, because the Court
asserts that lay jurors have historically been tasked with evaluating
the reliability of eyewitness evidence the Court concluded that
additional reliability screening by the judge is unnecessary. This
reveals the Court’s continued misimpression that eyewitness
identifications are not scientific evidence. The result is that poor
lineup procedures remain in use by police, the results of these
substandard procedures continue to be admitted at trial, and
misidentifications frequently result in innocent people being
convicted.*
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court is instructed to suppress the identification evidence.”* By
creating a more significant possibility of exclusion, the New Jersey
Supreme Court has created an incentive for the police to change their
practices in order to ensure the admissibility of identification
evidence. While this approach is commendable, it still places the
burden of production and proof on the defendant. Furthermore, the
standard of proof is relatively high: “substantial likelihood.”
Additionally, although it is commendable that the New Jersey
Supreme Court conducted an extensive literature review, the scientific
knowledge is likely to continue evolving. Any new recommendations
for improving eyewitness identifications will not receive legal
recognition until the New Jersey Supreme Court revisits the issue,
which could delay the adoption of improved procedures among police
departments. Finally, in order to achieve national reform, this effort
would need to be duplicated within each state in the highest courts
and again in the United States Supreme Court. Applying Daubert
hearings to eyewitness identifications, on the other hand solves these
remaining problems. It not only places the burden on the prosecution
to prove the reliability of their procedures, but lower courts in federal
and state systems already have the authority to conduct these
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while identifications from lineups are routinely admitted. The reason
for this discrepancy is that polygraphs are considered scientific
evidence and are therefore subject to a Daubert hearing, a pre-trial
hearing to determine the validity of the polygraph evidence.*®* During
Daubert hearings judges act as “gatekeepers” of scientific evidence,
with the goal of discerning valid science from junk science.**
Polygraph evidence is typically excluded at Daubert hearings because
it does not meet the standards of reliability that are required for the
admission of scientific and expert evidence.”® However, despite
having similar error rates as polygraph evidence, eyewitness
identifications are not subject to Daubert screening because
eyewitness identifications are considered part of lay knowledge rather
than requiring expertise. Courts do not recognize lineups as a form of
scientific experiment or expert or technical process, and therefore do
not identify eyewitness evidence as scientific, expert, or technical
evidence. The categorization of eyewitness evidence is a threshold
question, which means the reliability of eyewitness identifications is
never considered prior to admitting the evidence.

the target is present and correct rejections in 85% of showups and 57% of lineups when the
target is absent).

42. Lie Detectors—Twenty-First Century Lie Detector Status, 22 FED. PRAC. & PROC.
EvID. § 5169.3 (2d ed.) (compiling admissibility rules in federal and state courts).

43. Daubert v. Merrell Dow Pharms., 509 U.S. 479, 585-86. Daubert is the standard for
scientific evidence in federal courts. States generally treat scientific and expert evidence
separately from lay evidence. The majority of states have adopted something akin to the
Daubert test, others use an older test, the Frye general acceptance test, and a handful use
something else entirely. See George Vallas, A Survey of Federal and State Standards for the
Admission of Expert Testimony on the Reliability of Eyewitnesses, 39 AM. J. CRIM. L. 97, 110
(2011). For the purposes of this paper, | will refer to Daubert for simplicity. But the argument
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Courts should re-visit this threshold determination and recognize
that eyewitness identifications have become the subject of a new
scientific field. Despite important similarities, the admissibility of
eyewitness evidence is governed by a different standard than other
police investigation techniques grounded in scientific knowledge,
such as blood analysis and ballistics. Daubert hearings require judges
to assess four factors when evaluating whether scientific evidence
meets the higher standard of reliability to justify admission. The four
factors are: falsifiability, error rate, peer reviewed literature, and
general acceptance.*® When reviewing evidence such as blood-typing
or DNA matching, courts look to whether the procedures used meet
the four Daubert standards. That is, are the results falsifiable? Do the
procedures have a sufficiently low error rate? Are the procedures
peer-reviewed in the relevant literature? Are the procedures that were
used generally accepted among practitioners in the field?

Although Daubert hearings provide a robust screening of
evidence already identified as “science,” and judges have the power
to require certain testimony to undergo a Daubert screening,*’ there is
no test or standard to make the initial threshold determination about
which evidence is scientific and therefore subject to pre-trial Daubert
hearings and which evidence is lay-evidence. Currently, eyewitness
identifications are introduced solely through the testimony of a
witness, who is a layperson not an expert.*® There is often minimal or
no discussion of the procedures used to obtain the identification. As a
result, prosecutors are free to introduce eyewitness identifications,
which are the result of a lineup procedure, with no checks on the
scientific validity of the lineup protocol used to obtain the
identification. Unlike other police investigation techniques that are

46. Daubert 509 U.S. at 593-94.
47. See, e.g.
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grounded in scientific knowledge, eyewitness identifications are not
currently subjected to reliability and relevance screening.

If a Daubert hearing was required before the prosecution could
introduce an eyewitness identification, prosecutors could meet this
burden by having the police officer who conducted the lineup testify
to what procedures were used to obtain the identification, the same
way that lab technicians testify to the procedures used to test blood or
DNA, before admitting the results of the tests themselves. Some
police departments utilize specially trained officers in separate units
devoted solely to conducting lineups.* Courts should require the
police officer who conducted the lineup to testify regarding the
reliability of the procedures used. If the police officer who conducted
the lineup is not qualified to discuss the reliability of those
procedures, prosecutors could supplement the testimony by
introducing a lineup expert to validate the procedures used.

The police officer would be required to testify about (1) what
procedures were used when conducting the lineup and (2) how the
particular procedures used in the lineup meet the Daubert factors
(falsifiability, sufficiently low error rate, peer reviewed, and generally
accepted among eyewitness identification experts). Specifically,
these standards might include testimony indicating the lineup was
double-blind so that neither the police officer nor the witness knew
who the suspect was. The police officer should also testify that the
witness was informed the suspect might not be in the lineup,
preserving the option for a no-identification result.>® Additionally,
the prosecutor would introduce evidence that the people selected as
fillers were sufficiently similar in appearance to the witness’s
description of the suspect.®® Defense counsel would then have the
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lineup knew who their suspect was, and may have “contaminated” the
witness through non-verbal cues. Alternatively, defense counsel
could seek to exclude evidence if the police used fillers who looked
significantly different than the suspect, or used no fillers at all (called
a “show-up” where police show a witness one picture or one person
and ask “is this the guy?”). Only after the judge had determined that
the lineup procedures were scientifically valid under the Daubert
standard would the actual witness be allowed to testify.

The crucial concept for appropriately implementing this proposal
is to recognize that the lay-witness who testifies at trial is actually
testifying about the result of a scientific test, while the Daubert
screening would be aimed at the reliability of the lineup procedures
used. The witness, who is essentially the subject of the scientific
experiment (the lineup), should not be used to prove the scientific
validity of the lineup procedure. Therefore, using the police officer is
appropriate, since the police officer is more analogous to the
experimenter or lab technician. If the procedures used by the police
officer were sufficiently valid under the Daubert criteria, the
testimony of the actual eyewitness could be presumed to be reliable,
since it was obtained using scientifically valid procedures. Juries
could then evaluate the witness using normal indicators of credibility.
This approach would routinely subject eyewitness identifications to
an admissibility test based on the reliability of the lineup procedures
used and shift the burden onto prosecutors to prove that the
procedures used by the police are supported by scientific findings.

Adopting Daubert hearings for eyewitness identification would
bring the admissibility of eyewitness identification in line with the
admissibility of other forensic sciences by shifting the burden onto the
prosecution to prove the reliability of the procedures used before
introducing the evidence to the jury. It would also allow the
standards for determining admissibility to evolve naturally with the
scientific knowledge, rather than ossifying the criteria in court cases
or statutes.

While it would require some changes to the way that eyewitness
evidence is introduced at trial, this proposal has an important
advantage over similar proposals. My proposal does not requre any
change to the rules of evidence or the Daubert test itself. Professor
Sandra Guerra Thompson suggests a substantial overhaul to the rules
of evidence to increase the reliability of eyewitness evidence, what
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the culprit the same race).>® Specific attention to system variables has
produced a body of research that focuses explicitly on how to reform
identification procedures employed by police to increase the accuracy
of eyewitness identifications.

The intense attention on the science of eyewitness
identification—and specifically on how to improve the procedures
used by police—is placing ever-increasing pressure on the legal
system to go back and re-evaluate the way we treat eyewitness
identification. The legal precedents, originally established in the
1960s, are no longer adequately responding to the problems created
by unreliable eyewitness identification because the opinions were
crafted during a period when eyewitness identification procedures did
not have the scientific grounding that they do today.®® Psychologists
and police departments, however, have been explicit about the
scientific nature of the lineup procedure and it is time for the legal
system to take notice.

Psychologists, in the new wave of research starting in the 1970s,
developed an analogy between a lineup and a scientific experiment.
Wells and Luus introduced the concept in 1990 with their paper
“Police lineups as experiments: Social methodology as a framework
for properly conducted lineups.”®* Essentially, the police investigator
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identify areas where systemic bias might be introduced in the lineup
procedure. For example, if an officer only asks questions that
confirm that the suspect resembles the perpetrator, but does not ask
questions that disconfirm the hypothesis (confirmation bias), or if
officers use less stringent criteria for a positive identification than for
no identification (response bias), or if the officers simply use a small
sample size.®® With this framework in mind, it becomes clear that
“actual police lineups typically lack the kinds of controls that are
essential to making clear inferences from data.”®*

But that is now changing. Increasingly, police departments are
recognizing the scientific nature of identification procedures and are
issuing guidelines that incorporate procedures designed to make
identifications more scientifically sound.®® Many police departments
now acknowledge that the application of scientific principles to
identification procedures can improve the quality of their
investigations.  For example, the Wisconsin Model Policy and
Procedure for Eyewitness Identification states that the “policy is
designed to ensure that the highest quality evidence possible is
obtained from eyewitnesses.”®® New Jersey’s identification
guidelines “incorporate more than 20 years of scientific research on
memory and interview techniques,” and ensure that the procedures

63. Greathouse & Kovera, sypra note 6, at 71 (listing factors that may introduce
systemic bias into lineup procedures).

64. Wells, supra note 7, at 558.

65. In 1999, the National Institute of Justice published a report with guidelines and
recommendations for police identification practices. See NATIONAL INSTITUTE OF JUSTICE,
EYEWITNESS EVIDENCE: A GUIDE FOR LAwW ENFORCEMENT (Oct. 1999), available at
https://www.ncjrs.gov/pdffiles1/nij/178240.pdf.  New Jersey became the first state to
implement reform in 2001, when the attorney general mandated the NIJ guidelines statewide.
JOHN J. FARMER, MEMO RE: ATTORNEY GENERAL GUIDELINES FOR PREPARING AND
CONDUCTING PHOTO AND LIVE LINEUP IDENTIFICATION PROCEDURES 1 (Apr. 18 2001)
[hereinafter New Jersey Guidelines], available at http://www.innocenceproject.org/doc
s/NJ_eyewitness.pdf. Since then, other states have adopted guidelines or passed legislation,
including Illinois, Maryland, New York, North Carolina, Ohio, Vermont, West Virginia, and
Wisconsin. See Horry, Palmer, Brewer, & Cutler, supra note 13, at 146. Some reforms have
taken place at the local level, on the initiative of the local police departments, including in
Denver, Boston, and Dallas. /d.; see also INNOCENCE PROJECT, REEVALUATING LINEUPS:
WHY WITNESSES MAKE MISTAKES AND How To R
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will “elicit accurate and reliable eyewitness evidence.”®” The aim of
these policies, for the police, is to apply scientific principles to
improve the efficacy of police investigations and identify more guilty
suspects.®®

The new scientific research is leading police departments to treat
eyewitness evidence as another form of forensic evidence that must
be properly identified and preserved from the crime scene. The
Wisconsin model policy makes the analogy between forensic science
and eyewitness identification explicit:

Recent studies of eyewitnesses and human memory have
suggested that eyewitness evidence is much like trace evidence left
at a crime scene. Like trace evidence, eyewitness memory is an
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accuracy of the results.

While reforms of police practices are by no means universal, the
availability of standardized procedures grounded in scientific research
justifies rethinking the legal system’s approach to evaluating
eyewitness identifications offered at trial. Eyewitness identification
procedures are fundamentally rooted in the psychology of memory.
The use of a lineup (or a “showup”™) is therefore an application of
those scientific principles to test the hypothesis that the suspect is
actually the perpetrator. It follows that the eyewitness testimony at
trial is the result of that test, just as a DNA match would be the result
of DNA sequencing test. An even closer analogy is the introduction
of an identification produced by facial recognition technology. If a
prosecutor were to introduce evidence that a technology had matched
a picture of the culprit taken at the crime scene with a picture of the
defendant, courts certainly would require the facial matching
technology to pass scrutiny under Daubert™ Eyewitness
identification procedures, which accomplish the same task, should be
no less subject to scrutiny for scientif
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eyewitness identifications.””

Second, the more controversial proposition is that jurors have
“difficulty in evaluating” eyewitness identification. Some courts have
been quick to assert that eyewitness identification is akin to the
experience of recognition in a layperson’s day-to-day life and
therefore within the jury’s capacity to evaluate.”® But this is an
unfounded assertion. While it is true that recognition is a part of daily
life, identifying a suspect from a lineup is not. There are many
differences between recognition in daily life and recognition in a
lineup that render the life experience of the jurors of little value when
weighing identification testimony.”® First, most individuals have

place too much emphasis on eyewitness confidence.”); R. C. L. Lindsay, Gary L. Wells, &
Carolyn M. Rumpel, Can People Detect Eyewitness-ldentification Accuracy Within and
Across Situations?, 66 J. APPLIED PSYCHOL. 79, 86-87 (1981) (finding that jurors believe
eyewitnesses despite poor witnessing conditions).

77. See
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Tire sought to close a loophole left open after Daubert® The Daubert
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recreates the problem that Kumho Tire attempted to solve: admitting
the least scientifically sound evidence by allowing the entire field to
be characterized as nonscientific.
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This article re-examines the historical context in which
eyewitness identification procedures were separated from the field of
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and quality of eyewitness evidence that they encountered. For
example, C.A. Mitchell included the French experiments regarding
eyewitness identification among a discussion of other “indirect
evidence of identification” like footprints, clothing, laundry marks,
and photographs in his instructive text entitled 7he Expert Witness
and the Applications of Science and of Art to Human ldentification,
Criminal Investigation, Civil Actions & History.*®* Norman Kendal’s
textbook, Criminal Investigation, A Practical Textbook for
Magistrates, Police Officers and Lawyers cautioned investigators that
eyewitness identification is considered important “only when the
witness has frequently seen the person he is supposed to
recognize.”*® And further, when he “has seen him only once. ..
[h]is recognition will inspire more confidence when the witness is
able to pick out the person from a number of similar
photographs . .. .”*®  To underscore the different quality of an
identification of someone familiar as opposed to a stranger, Kendal
cites the results from earlier experimentation:

Dr. Vincent in Legrand & Saule’s “Legal Medicine” lays down
that, presuming the eyesight to be normal and the light good, one
is able in broad daylight to recognise: - (a) Persons whom one
knows very well, at a distance of from 50 to 90 yards; when there
are particular and very characteristic signs, 110 vyards; in
exceptional cases up to 165 yards. (b) Persons one does not know
very well and has not often seen, from 28 to 33 yards. (c) People
one has only seen once, 16 yards.'**

Like Mitchell’s textbook, Kendal’s discussion of eyewitness
identification was located in the chapter on “The Expert” and grouped
with sections describing what we would today recognize as typical
forensic sciences: the use of fingerprinting, handwriting analysis, the
study of firearms, dust, and blood.'® These texts clearly recognize
eyewitness identification as one of the many areas of criminal
investigation that rely on scientific techniques and expert knowledge.

The European model of using scientific methods in criminal

101. See MITCHELL, supranote 98, at 14-36.

102. HANS GROSS, CRIMINAL INVESTIGATION: A PRACTICAL TEXTBOOK FOR
MAGISTRATES, POLICE OFFICERS, AND LAWYERS 184 (Norman Kendal ed., 3d ed. 1934).

103. /d.

104. /d. at 185.

105. See id. at 102-98.
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investigations was fundamental in the development of American
crime laboratories and in the expansion of science into police
practices generally.'® Beginning in the late 1920s and continuing
into the 1930s science and technology played an ever-increasing role
in American law enforcement.’”” In Chicago, police reformers such
as Calvin Goddard worked to establish the Scientific Crime Detection
Laboratory, which would later serve as a model for laboratories
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around the application of more scientific methods to police
identification procedures did not translate into any significant
practical change in police practices.’”® Meanwhile, the development
of other areas of police science had flourished. In this third edition of
The Science of Judicial Proof, Professor Wigmore added a host of
new sections specifically addressing the newly developed practical
applications of “police science.”*?® In the new section on “Police
Science” generally, he noted, “[m]odern [s]cience has enormously
enlarged the possibilities of the concomitant kinds of evidence. This
knowledge is being extensively and increasingly used in police-
detection and in judicial proceedings.”*®’ However, eyewitness
identification science did not keep pace with these other areas of rapid
scientific progress. Although Wigmore again urged that “[i]n the
application of science to police methods a place should soon be
found” for more scientific approaches,*?® the discussion of eyewitness
identification had already disappeared from most of the discussions of
police science as police science came to be exclusively defined as the
science conducted within crimes labs. The disappearance of
eyewitness identification from the field of “police science” was not
the result of a realization about the fundamental nature of eyewitness
identifications as somehow “non-scientific.” As the scientific
reformers became increasingly zealous about the scope of problems
that could be solved through an application of scientific methods,
police officers without scientific training felt that their jobs were
being threatened and resisted the intrusion of scientific methods into
their practices;'?® and probably with good reason. The American Bar
Association established a “Medico-Legal Committee” to work with a
similar committee from the American Medical Association on

usual in judicial inquiries, with a view to differentiating the several types, to estimating the
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“questions in which law and medicine overlap.”

The Committee’s report called for increased training of police
officers because “[a]s a rule he knows little about criminality and the
science of criminal identification and often he is not qualified to
appraise the value of evidence which comes into his hands.”*®
Calvin Goddard, in his praise of the European scientific crime labs
stated, “[t]lhe European Police are commanded by men chosen for
high education and marked ability every one of whom is alive to the
importance of employing all possible scientific aids in crime
detection . ... Practically without exception, they hold degrees as
doctors of law, science, philosophy or medicine.”*®* He also
disparaged the American police for being “quite satisfied with the
‘good old fashioned methods’ and turn[ing] up their noses at anything
that savors of science.””**?

Throughout the early 1930s there was “a pretty well-defined
controversy raging in this country between some of the exponents of
science on the one side and a few of the old-time detective heads on
the other.”**®  August Vollmer, a prominent police reformer and
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The whole system of criminal treatment has its roots planted
deeply in ancient tradition and even though scientific analysis
were to show a certain operation in our treatment of criminal
offenders to be utterly ineffectual and though a technique
indicating much more promising possibilities might be suggested,
there would be a powerful element of public opinion which would
decry the proposal as a vicious attack on a respected social
institution. >

Despite the grand ambitions of the proponents of scientific
investigation, the resistance from the “old-school” police and the
public presented a limit beyond which they could not extend the
scope of scientific reform.

The compromise that appears to have emerged is for science to
“simply confine its efforts to the solution of all problems that call for
special scientific treatment, and never undertake to steal the show, so
to speak, by underrating the importance of practical common-sense
methods in the general investigation of nearly all crime cases.”**’
That is, the scientific experts would remain distinct from the work of
the police and, when needed, the police could call upon the “potent
aid” of science.®® This approach of reserving the “special” problems
for the scientists ultimately appealed to the proponents of science
crime detection because it would prevent the laboratories from “being
engulfed in a mass of minutiae” and would leave “to the Laboratory
staff only those tasks requiring very special training and
apparatus.”** Vollmer, describing the development of new scientific
laboratories affiliated with police departments also focused on the
training and technology present in those labs:

The personnel of the laboratories are scientifically trained for their
profession and are competent to handle any of the problems
ordinarily referred to the chemist or micro-analyst, or the expert in
ballistics . ... Police laboratories are adequately equipped with
ultra-violet lamps, microphoto and photographic equipment,

136. Frank Loveland, Jr., A Criminological Laboratory in the Massachusetts
Correctional System, 23 J. AM. INST. CRIM. L. & CRIMINOLOGY 620, 621 (1932).

137. Dunlap, suypranote 129, at 326.

138. /d at 327.

139. Calvin Goddard, Scientific Crime Detection Laboratories in Europe: Part 11, 1 AM.
J. POLICE SclI. 125, 154 (1930).
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microscopes of unusual power and others designed for particular
types of work.'*

This approach, of sifting out problems that required scientific training
and equipment to distinguish between the work of the labs and the
work of the police, was also brought to the trainings presented by the
crime labs. For example, the purpose of a training course on “The
Laboratory” for police in the Kansas Municipalities was described as
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Unlike fingerprinting, eyewitness identification was not part of
the contested turf in the battle to define the scope of the scientific
crime lab. Eyewitness identification procedures were routinely
conducted by police, in the police stations.**> Therefore, there was no
need for special equipment or use of the new technologies provided in
the laboratories. Furthermore, eyewitness identification procedures,
although informed by and grounded in psychological principals, did
not require a police officer to have special scientific or psychological
training in order to perform a lineup. In the new framework, crafted
in the compromise between proponents of science and the old-school
police detectives, eyewitness identifications would not have
constituted a problem that required “special scientific treatment.”*
Instead, eyewitness identification was excluded from the scope of
scientific crime labs in order to prevent the advocates of scientific
detection from encroaching too far into the work of the *“old-school
police.” This meant that the police would still be able to perform
these procedures themselves and did not need to cede this portion of
the investigation process to the scientists. The energy and attention of
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But the police at this moment in history were defining the scope of
their work as distinct from, and in contrast to, the “scientific” work
done in the laboratories, and so the home that eyewitness
identification found in the police station came with a new defining
characteristic: “Non-Scientific.”**®  However, this was not an
inevitable result. Eyewitness identification might have developed
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presentation of the evidence of his own experts.***

The fact that eyewitness evidence had not been standardized by the
scientific reformers led the Court to explicitly characterize
identification evidence as “Non-Scientific.”

In Gilbert, in addition to considering the in-court and lineup
identifications, the Court addressed whether the right to counsel
extended to the production of handwriting samples.*®* The Court
failed to extend the right to counsel to handwriting exemplars
because, unlike the lineup procedure at issue in Wade, the
handwriting exemplar could be sufficiently challenged at trial,
through the introduction of the defendant’s own samples and
expert.™®® Justice Black took issue with the holding of the majority,
stating in his dissent that “the handwriting exemplars were just as
important as the lineup and perhaps more so, for handwriting analysis,
being, as the Court notes, ‘scientific’ and ‘systematized,” may carry
much more weight with the jury than any kind of lineup
identification.”™* Although he disagreed with the Court’s holding,
Justice Black’s reasoning reinforced the distinction between
eyewitness identification and other forms of “scientific” investigation,
such as handwriting analysis.**®

Wade and Grlbert make clear that the Court’s assessment as to
whether a procedure was “systematized or scientific” or not was a
determining factor for whether the right to counsel attached to a given
pre-trial procedure.  Eyewitness identification, which was not
scientific, required presence of counsel to protect a defendant’s
rights.®®  Handwriting analysis, which the Court considered
scientific, had the added safeguards of standardized procedures and
therefore did not necessitate the presence of counsel.™’

In Wade, the Court explicitly acknowledged the ability for
eyewitness identifications to change its status and become more
scientific in the future. Specifically, the Court explained, “the more

151. /d. at 227-28.
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of the science of eyewitness identification it is time for courts to
rethink this characterization and begin scrutinizing eyewitness
identifications offered at trial as scientific evidence.
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