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CCOLLEGIATE ATHLETES: THE CONFLICT BETWEEN
NCAA AMATEURISM AND A STUDENT ATHLETE’S RIGHT 

OF PUBLICITY

ARASH AFSHAR

ABSTRACT

A student-athlete is widely considered exactly what the name 
implies: a student first and an athlete second. The governing body of 
collegiate athletics—the National Collegiate Athletic Association 
(NCAA)—seeks to protect this status with strict rules that prevent 
these student-athletes from receiving compensation for their work or 
to have the right to leverage their personal brands, in a similar manner
professional athletes do, without conceding their amateur status. This 
is where the issue of this Note stems: Amateurism is a concept that 
contradicts an individual’s publicity rights. The NCAA implicitly 
forces students to abandon their right of publicity in order to 
participate in collegiate athletics.

As with any policy revolution, change is imminent. Ed 
O’Bannon, a former UCLA basketball player, pursued damages from 
the NCAA, Electronic Arts, Inc. (EA), and Collegiate Licensing Co. 
(CLC) for the use of athletes’ names and likenesses. O’Bannon was 
able to settle with EA Sports and CLC, while a California district 
court ruled that student-athletes could profit from their names, 
images, and likenesses; this case is widely considered a landmark 
case that will lead the change in collegiate athletes’ rights. Shortly 
after O’Bannon filed this claim, the NCAA announced that it would 
not renew its longstanding licensing contract with EA for college 
football video games, citing “legal and business concerns.”

In this Note, I will compare the current NCAA model with the 
longstanding and continually evolving Olympics model and argue that 
the Olympics can serve as a sufficient example of granting athletes 
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their rights of publicity while maintaining their status as amateurs. 
Further, in this note I examine the past, present, and future of the 
“student-athlete” and their status as amateurs. Specifically, how these 
present claims in the courts of the United States against the NCAA 
and its affiliates could reshape college athletics and grant athletes the
right to benefit from their own publicity.
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NCAA’s purpose is to make collegiate sports a training for the 
student-athletes’ futures—athletics or otherwise. Article 12 of the 
NCAA’s bylaws that govern schools and their students states “[o]nly 
an amateur student-athlete is eligible for intercollegiate athletics 
participation in a particular sport.”14

B. NCAA Revenues and Salaries

1. NCAA and Conference Revenues and Earnings

From 2011–12, the NCAA’s revenues were $871.6 million.15

Unseen is the fact that approximately 96% of these revenues are 
distributed to Division I programs, to provide support to their 
members and programs benefitting their student-athletes.16 These 
high revenues result in the view that the NCAA is a big business.

In addition to the revenues that the NCAA generates, the schools 
are making revenues off of their athletics. Of these programs,
Alabama and Penn State top the list, each making above $31 million 
per year.17 Most noteworthy is that the majority of athletic programs’ 
revenues fall short of allowing them 
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bonus of $700,000 per year.28 The lowest paid coach in the National 
Football League (NFL) is Jim Harbaugh—former football coach of 
the Stanford Cardinals—making $5 million per year for five years 
(starting in 2011).29

Continuing the NCAA’s goal to maintain a clear line between 
professional and collegiate sports will only become more difficult.
Reggie Bush accepted $100,000 worth of benefits while he attended
the University of Southern California on a football scholarship.30

This would be less than a quarter of the minimum salary of $405,000 
for rookies, set by the NFL.31 If Reggie Bush was considered the top 
football player in the country—having won the Heisman Trophy (now 
forfeited after NCAA sanctions)32—then it seems like a logical 
argument that he would deserve to be paid like an NFL player, much 
like Nick Saban is being paid like an NFL coach.33 The only 
difference is, one was a student-athlete and the other is a coach. The 
clear line that the NCAA seeks to establish between its athletes and 
professionals34 is no longer very clear.

III. AMATEURISM

The issue of amateurism’s place in college sports extends 
beyond the debate of whether or not collegiate athletes, such as Josh 
Huff, are, in fact, also amateur athletes.35 The legal aspect, as is 
becoming increasingly more relevant, is whether intercollegiate 
athletics remains, truly, “amateur” sports, and whether the NCAA’s 
justification for the continued existence of amateurism serves as a 
proper defense for the NCAA in any claims raised against them by 

28. Id.
29. Marc Sessler, Forbes: 49ers’ Harbaugh Lowest-Paid Coach in NFC West, NFL.COM

(May 19, 2012, 10:51 AM),  http://www.nfl.com/news/story/09000d5d82934c1c/article/forbe
s-49ers-harbaugh-lowestpaid-coach-in-nfc-west.

30. Charles Robinson & Jason Cole, Reggie Bush Investigation, YAHOO! SPORTS 

(Sept. 15, 2006, 2:59 AM), http://sports.yahoo.com/ncaa/football/news?slug=ys-bushprobe.
31. Kurt Badenhausen, NFL Players Can Save a Fortune with Tax Decisions, FORBES

(Sept. 5, 2013, 11:49 AM), http://www.forbes.com/sites/kurtbadenhausen/2013/09/05/tax-
decisions-by-nfl-players-can-save-a-fortune/.

32. Reggie Bush to Forfeit Heisman, ESPN.COM (Sept. 15, 2010), http://www.espn.go.c
om/l os-angeles/ncf/news/story?id=5572827.

33. The Heisman Trophy is awarded each year to the most outstanding player in college 
football. Heisman Trophy, WIKIPEDIA.COM, http://en.wikipedia.org/wiki/Heisman_Trophy 
(last visited Apr. 7, 2014).

34. See supra note 12 and accompanying text.
35. Muenzen, supra note 5, at 257 58
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student-athletes.36

A.  Origins of NCAA Amateurism

An amateur is defined as someone who does something for 
pleasure and not as a job—“one who engages in a pursuit, study, 
science, or sport as a pastime rather than as a profession.”37 An 
amateur is a person who is “engaging or engaged in without payment; 
nonprofessional.”38 The definition that the NCAA would adopt in 
1916 was that an amateur was “one who participates in competitive 
physical sports only for the pleasure, and the physical, mental, moral, 
and social benefits directly derived therefrom.”39 This original 
definition, though not significantly different from today’s definition 
by words, forbade any sort of receipt of remuneration, including 
scholarships.40 In 1948, the NCAA made its first attempt at 
remedying the original rule in order to permit scholarships for 
collegiate athletes. Under this new rule a “student athlete could 
receive a tuition-and-fees scholarship (not room and board) if the 
student had demonstrated financial need and met the school’s normal 
admissions requirements.”41 These rules and definitions were put in 
place as a form of regulating payments made to student-athletes.

Even with this rule in place purely for regulating any payments 
to student-athletes, boosters and alumni sought to gain competitive 
advantages through illegal payments.42 In an effort to mitigate these 
practices, the NCAA voted to allow full grants-in-aid, which would 
allow payments for tuition, fees, room and board, books and a 
monthly “laundry money” stipend.43 In 2011, President of the 
NCAA, Mark Emmert, pushed through a new rule that would grant 
Division I universities the right to pay student-athletes a $2,000 
stipend.44
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sought ways to gain competitive advantages over other schools 
targeting similar student-athlete recruits.45 This is an issue that still 
exists today and has been the result of multiple athletic program
sanctions, which will be discussed in detail below.

B. NCAA Amateurism Today

Despite the continual defamation of the idea of amateurism, 
there remains the ideal that intercollegiate athletics provides student-
athletes with a unique opportunity to obtain the all-important higher 
education.46 Though collegiate sports provide a form of entertainment 
and develops student-athletes, the participating individuals are “first 
and foremost students” with their primary purpose at the institution 
being students, not athletes.47 This ideal is debatable, as many 
student-athletes view themselves first as an athlete for their respective 
sports, and second as a student of the university. The link between 
student and athlete still exists as part of the definition of amateurism, 
but the weakening of amateur standards requires a debate centered on 
the legitimacy of amateurism, particularly on the more profitable 
sports of football and basketball.48

C. Olympic Amateurism

The Olympics provide a good model for how amateur athletes,
who also need to maintain their status as amateurs to participate in 
their respective sports, can earn money for their work and take 
advantage of their names similarly to professionals. Olympic 
athletes—not including the United States basketball and beach
volleyball teams—receive no compensation for their services.49 Their 
benefits come in the form of a very generalized pride in representing 
their countries at the highest level. Though Olympic athletes do not 
take payments in salary form, these athletes are able to leverage their 
names to obtain sponsorships and endorsements, which oftentimes 
can be very lucrative.50 Additionally, certain Olympic committees 

http://www.nytimes.com/2012/01/01/magazine/lets-start-paying-college-athletes.html?pagewa 
nted=all&_r=1&.

45. Muenzen, supra note 5, at 260.
46. JAMES J. DUDERSTADT, INTERCOLLEGIATE ATHLETICS AND THE AMERICAN 

UNIVERSITY 70 (2000).
47. Id. at ix.
48. Id.
49. Sunio, supra note 21, at 444.
50. Id.
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give out bonuses to their representatives when they earn a medal (a 
top-three result).51

Athletes are representing a nation, as opposed to a school, and 
are not making money except in the form of various sponsorship and 
endorsement deals.52 Like collegiate athletes whose schools pay 
participating expenses, Olympic athletes rely on their respective 
countries’ Olympic committees, donors, or fundraisers to pay the cost 
of travel, uniforms, and other essential items.53 Olympic athletes and 
collegiate athletes work equally hard in representation of their 
respective countries and universities, yet their treatment by the 
different governing bodies are vastly different.54 The term “amateur” 
has a different meaning for NCAA athletes than it does for Olympic 
athletes. If the Olympic Games are able to thrive in a model where the 
athletes receive compensation that covers mandatory expenses such as 
travel and uniforms, while allowing participants to maintain their 
rights of publicity, then it provides a model for the NCAA to follow.

Historically, the Olympics always had one steadfast rule 
governing their Games: only amateur athletes could compete, while 
professional athletes could not.55 For years, the Olympics clung on to 
the amateur ideal and enforced it strictly: “Athletes could not receive 
material gain, directly or indirectly, for playing sports.”56 In a time 
before large television contracts, if an athlete accepted payments or 
accepted commercial endorsements, upon discovery of such an 
offense, the IOC immediately banished the wrongdoer.57 Regardless 
of the rules, the money came in some form or another, but those that 
defended amateurism, much like the NCAA does today, insisted that 
“‘if we water down the rules now, the [sport] will be destroyed within 
eight years.’”58 This was in 1960 at a time when the Games were 
fully committed to a no-pay-for-play system (including salaries and 
endorsements).59 In one famous example of the Olympics’ NCAA-

51. Id.
52. Id. at 445.
53. Id.
54. Id.
55. Bob Greene, Op-Ed., What Changed the Olympics Forever, CNN.COM (July 23, 

2013), http://www.cnn.com/2012/07/22/opinion/greene-olympics-amateurs/.
56. Patrick Hruby, The Olympics Show Why College Sports Should Give Up on 

Amateurism, ATLANTIC (July 25, 2012), http://www.theatlantic.com/entertainment/archive/20
12/07/the-olympics-show-why-college-sports-should-give-up-on-amateurism/260275/.

57. Id.
58. Id.
59. Id.
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A.  Team Sanctions

The NCAA has punished nearly half of all “big-time” collegiate 
sports programs for various violations of rules.67 A recent study 
revealed that 53 of the 120 universities in the NCAA’s top 
competitive level for football—the Bowl Subdivision— were found to 
have committed a major violation between 2001 and 2010.68 This 
number was consistent with the previous two decades.69 Some critics 
believe that the fact that so many programs committed a major 
violation of the rules is evidence that the association’s rules are 
impossibly complex and no program can follow them “to a tee.”70

Yet, there are many that believe the infractions are minor in 
comparison to the “pay to play” scandals of the 1980s and 1990s.71

Infamously, the NCAA imposed its first “death penalty” on 
Southern Methodist University (SMU) when it discovered that the 
governor of Texas was paying players to enroll there.72 When the 
NCAA punished SMU, they cited the penalties as intent to “eliminate 
a program that was built on a legacy of wrongdoing, deceit and rule 
violations.”73 The punishment that followed was the harshest penalty 
the NCAA has delivered, to date: a one year ban from football.74 In
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football players from playing in the postseason.77 In 2011 there were 
reports that a University of Miami booster had given hundreds of 
thousands of dollars to Miami players.78 Miami proposed a self-
imposed punishment, banning itself from the football postseason for 
two years and deducting nine scholarships.79

Though football and basketball receive the most coverage, the 
collegiate athletes that violate NCAA rules are not isolated to these 
sports.80 In 1995, after winning the national championship, the NCAA 
found that the UCLA softball team broke enough rules that they put 
the entire athletic program on a three-year probation and vacated the 
national championship.81 UCLA’s star pitcher for the season was 
Australian Tanya Harding, who attended UCLA from mid-season 
until the end of the postseason, at which point, she returned to 
Australia without completing even one quarter of schoolwork.82

Of the 120 NCAA schools in the NCAA’s Football Bowl 
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violations by individual athletes, there have been numerous occasions 
where the athletes acted in blatant violation of NCAA rules, 
sometimes without school awareness, leading to individual 
punishments. These are occasions where athletes blur the line of 
amateur and professional beyond the demarcation that the NCAA has 
continually enforced.

In 2010, the NCAA punished University of Southern California 
(USC) for violations by individual athletes, Reggie Bush (football) 
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this by using his image and name power to promote products, video 
games, and various events.101 The NCAA is the biggest player in the 
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Inc.,111 which focuses on the economic interest in an individual’s 
name or likeness.112 The primary concern with this doctrine is the 
right of an individual to control any commercial use of their name and 
likeness; these individuals are usually public figures.113 The four
elements considered by courts to determine a violation of such a right 
are “1) the defendant’s use of the plaintiff’s identity; 2) the 
appropriation of the plaintiff’s name or likeness to the defendant’s 
advantage, commercially or otherwise; 3) lack of consent and 4) 
resulting injury.”114 The key to violating one’s right of publicity is 
the use of one’s name or likeness for commercial gain, without their 
consent.115

The Second Circuit recognized in Haelan Laboratories, Inc. v. 
Topps Chewing Gum, Inc. that an athlete did, in fact, have a legal 
claim for uncompensated use of one’s identity.116 In that case a 
number of athletes and Bowman Gum Company made a contract that 
licensed to the Bowman Gum Company the right to use the players’ 
images in connection with their gum.117 Other terms of the contract 
included a promise by the players to not grant any other gum 
manufacturer the same rights.118 Topps Chewing Gum, aware of this 
contract, obtained a similar contract with some of the same players 
and contended that the contracts the players signed were nothing more 
than a release of liability for each party to use the players’ images.119

Topps Chewing Gum further contended that an individual has no 
legal interest in the publication of their image beyond a privacy 
right.120 The court disagreed with the defense and held that in 
addition to the right of privacy, the players also have a right to the 

111. Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc., 202 F.2d 866 (2d Cir. 
1953).

112. Matthew G. Matzkin, Gettin’ Played: How the Video Game Industry Violates 
College Athletes’ Rights of Publicity by Not Paying for Their Likenesses, 21 LOY. L.A. ENT.
L. REV. 227, 229 (2001).

113. Id.
114. Id. at 229–30 (citing Abdul-Jabbar v. Gen. Motors Corp., 85 F.3d 407, 413–14 (9th 

Cir. 1996); See also Darren F. Farrington, Should the First Amendment Protest Against Right 
of Publicity Infringement Actions Where the Media Is Merchandiser? Say It Ain’t So, Joe, 7 
FORDHAM INTELL. PROPR. MEDIA & ENT. L.J. 779, 793 (1997)).

115. Matzkin, supra note 112, at 231.
116. See Haelan Laboratories, Inc., 202 F.2d at 868.
117. Id. at 867.
118. Id.
119. Id.
120. Id.
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publicity value of their images.121

A.  The Rise of the Right of Publicity and its Application in Sports

The idea of the right of publicity grew in the Hollywood 
spotlight, but quickly caught on in most other states.122 The concept 
of one’s “Right of Publicity” in California is so vast and broad that it 
even goes as far as to protect a singer’s specific style of singing 
music.123 In the context of athletics, the right of publicity is a key 
difference between professional athletics and amateur athletics.

The biggest difference between professional and amateur 
athletes—separated by a “clear line of demarcation”—is a 
professional athlete’s enjoyment of payments for various services.124

Professional athletes have the ability to leverage their names and 
likenesses to receive salaries and endorsement deals.125 Professional 
athletes’ endorsement deals reach as high as $39,000,000, 
cumulatively, in a single year.126 Athletes and celebrities, alike, enjoy 
their publicity rights and work tirelessly to enhance the commercial 
value in their likeness and reputation.127 While these individuals raise 
their net worth by leveraging their names and receive compensation 
from their popularity, due to NCAA rules, collegiate athletes do not 
receive the same rights and instead raise the net worth of their 
respective universities.

Ali v. Playgirl, Inc. recognized that an athlete has a right to 
control the distribution of his likeness.128 In this case, Muhammad 
Ali, a former boxing heavyweight champion, sought injunctive relief 
and damages for unauthorized print and distribution of a portrait in 
Playgirl Magazine that depicted a nude black man seated in the corner 
of a boxing ring.129 In the magazine’s defense, they claimed that Ali, 
as an athlete in the public domain, chose to bring himself into the 
spotlight and into public notice and the right of privacy does not 

121. See id. at 868.
122. Sunio, supra note 21, at 434. 
123. Id.
124. Id. at 435.
125. Id.
126. Daniel Roberts, The 50 Highest-Earning American Athletes, FORTUNE,

http://fortune.com/fortunate50/lebron-james-2/ (last visited Nov. 17, 2014).
127. Sunio, supra note 21, at 436. 
128. Ali v. Playgirl, Inc., 447 F. Supp. 723 (S.D.N.Y. 1978).
129. Id. at 725.
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extend to an individual in such a case.130 The court rejected this 
argument and held that the defense’s “contention confuses the fact 
that projection into the public arena may make for newsworthiness of 
one’s activities, and all the hazards of publicity thus entailed, with the 
quite different and independent right to have one’s personality, even 
if newsworthy, free from commercial exploitation at the hands of 
another.”131

The purpose of one’s right of publicity is to protect their 
image.132 In Parrish v. NFL Players Ass’n, over 2,000 retired players 
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are public figures, as per the definition laid out by the Supreme Court, 
but such individuals’ statuses as amateurs directly contradicts the 
rights afforded to professionals deemed public figures.139

The conflict between amateurism and the right of publicity arises 
because NCAA bylaws prohibit student-athletes from receiving any 
sort of compensation for their services as a college athlete.140 Video 
game producers, in turn, are allowed to create a product featuring 
legitimate collegiate stars with professional aspirations, use their 
images and likenesses, but as long as the game producers do not 
specifically use athletes’ names, it is permissible.141 This is a stark 
contrast to professional sports, where such usage of an athlete’s 
likeness must result in appropriate compensation.142 Therefore, even 
if a student athlete does not consent to the use of their name or 
likeness for the commercial gain of the NCAA or product 
manufacturers, like video game producers, there is no medium for 
remedy, as the NCAA implicitly tells these athletes they are not 
allowed to utilize their “brand” for their own commercial gain.

VI. THE BEGINNING OF THE MOVEMENT

In 1951, Walter Byers was named the first-ever executive 
director of the NCAA.143 During his next thirty-seven years as the 
executive director, Byers built the NCAA into the power it is today 
and created the term “student-athlete.”144 He created the term to 
deflect attempts by universities to pay workers’ compensation to 
injured athletes.145 Towards the end of his tenure, Byers stated that he 
“supported any rule that sought to keep college athletics more a 
student activity than a profession.”146 As time passed, however, he 
could see the transformation of college into a big business, which 
caused a shift in his stance.147 He believed the rules needed to be 
changed and student-athletes needed to, at least, be allowed to 

139. Sunio, supra note 21, at 443–44. 
140. Matzkin, supra note 112, at 228.
141. Id.
142. Id.
143. Joe Nocera, Op-Ed., The Lawsuit and the NCAA, N.Y. TIMES, June 22, 2013, 

http://www .nytimes.com/2013/06/22/opinion/nocera-the-lawsuit-and-the-ncaa.html?_r=3&.
144. Id.
145. Id.
146. Id.
147. Id.
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for the Olympics, and it was only after his success in the Games that 
he chose to pursue his education and opportunity to play football at 
Colorado.161 Though he would attend Colorado, he declined the 
generous scholarship offer.162

In addition to being athletically gifted, Bloom’s physical 
appearance provided him with modeling and entertainment 
opportunities, which also included a profitable contract with clothing 
brand Tommy Hilfiger.163 The NCAA, in reviewing Blooms 
eligibility, concluded that in order for Bloom to maintain his 
amateurism status, he needed to forfeit those modeling and 
entertainment opportunities.164

Bloom and the University of Colorado filed a waiver that would 
allow him to continue “his entertainment and ski-related 
endeavors.”165 The NCAA denied the waiver. Bloom, with support 
from the University of Colorado, sought an injunction which would 
allow him to keep accepting sponsorship money on the grounds that 
such opportunities were unrelated to his participation in the sport of 
football and these opportunities existed before he enrolled at the 
University of Colorado.166 If Bloom simply received compensation 
for his skiing, it is unlikely that the NCAA would have found a 
violation, but because his payments were via endorsements, that is 
where the issue arose.167 Bloom stated that without his endorsement 
deals, he would be unable to financially afford the expenses one 
incurs from participating in skiing as a competitive sport.168

The NCAA’s stringent restrictions of its athletes’ association 
with commercial products also hindered Bloom’s ability to pursue his 
modeling and entertainment opportunities.169 Before this case, the 
NCAA had previously gone as far as disallowing an athlete from 
having his picture included in a sorority’s charity calendar, as well as 
an athlete taking part in a movie thriller.170 Bloom was forced to 
forfeit lucrative and future-enhancing prospects that would ultimately 

161. Id. at 678.
162. Id.
163. Id. at 674.
164. Id.
165. Id. at 678.
166. Id. at 679.
167. Id. at 680.
168. Id.
169. Id. at 681.
170. Id.
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impair his ability to further his career in the television and film 
industries.171

The Boulder County District Court, though expressing sympathy 
for Bloom, upheld the NCAA’s ruling recognizing the authority of the 
NCAA regarding the issue.172 The NCAA states that it is seeking to 
protect the student-athletes, but with Bloom, where is the protection? 
He was earning endorsement deals and modeling opportunities that 
were completely unrelated to his involvement with the University of 
Colorado’s football team, yet the NCAA still found—and its finding 
was upheld—that these were in violation of the rules of amateurism. 
An Olympic athlete was unable to take advantage of his hard work 
and, further, was prevented from pursuing other endeavors and career 
goals because of such inflexible rules.

2. Ryan Hart v. Entertainment Arts, Inc. (EA)

In 2009, former University of Rutgers quarterback Ryan Hart 
filed a lawsuit against EA for the violation of his right of publicity.173

Hart’s specific claim was that EA misappropriated his likeness in its 
NCAA college football video game for the specific purpose of 
enhancing its commercial value.174 The similarities were abundant. In 
the 2006 game, the quarterback for Rutgers wore number thirteen like 
Hart, had the exact same height, weight, and even included accurate 
biographical and career statistics.175 Though the player in the game 
was not given a name, it is inarguable that it was intended to portray 
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ultimately aids the presently pending O’Bannon case that seeks to 
reshape and alter the future of the NCAA.

3. Edward O’Bannon v. NCAA

Former college athlete—University of California, Los Angeles 
(UCLA) basketball star, Ed O’Bannon—leads a charge against the 
NCAA, video game manufacturer EA, and the CLC.178 The basis of 
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publicity, they relinquish “in perpetuity all future rights in NCAA 
licensing agreements with third parties.”196 O’Bannon argued that the 
Form is a contract of adhesion and is unconscionable.
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injunction prohibiting the NCAA from enforcing any rules that 
prohibit schools and conferences from offering certain football and 
basketball recruits a limited share of revenue derived from use of their 
names, images, and likenesses.204 Additionally, the injunction 
prevents the NCAA from enforcing rules that prohibit “its member 
schools and conferences from offering to deposit a limited share of 
licensing revenue in trust” to those same football and basketball 
recruits, payable to them upon the expiration of their eligibility and 
departure from school.205

Though the ruling opens many doors, the NCAA remains the 
governing body with powers that will enable them to enact rules with 
restrictions. The NCAA will be able to place a cap on the new 
compensation that players can receive while in school, but such a cap 
cannot be less than an athlete’s cost of attending school—$5,000 in 
2014 dollars.206 Noteworthy in the injunction is that nothing will 
prevent the NCAA from prohibitions against student-athlete 
endorsement of commercial products, setting eligibility requirements, 
and other similar items.207 These changes will begin in the 2016-2017 
school year,208 thus likely impacting the next recruiting cycle.209

O’Bannon called the judge’s ruling “a game-changer for college 
athletes.”210 Though, much remains before the conflict is fully 
resolved, if ever. The NCAA will likely file an appeal with the Ninth 
Circuit.211 Other issues and obstacles include the fact that the NCAA, 
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are generally limited to FBS Football teams and Division I Men’s 
Basketball teams.213 The ruling also does not legally force the 
schools to provide allowed-for funding to students, but such an issue 
is likely to play out during the recruitment cycle.214

B. A New Model

The day prior to the Judge’s ruling, the NCAA Board of 
Governors gave students and schools more reason to be optimistic. A
vote by the Board granted legislative autonomy to schools in the five 
biggest revenue-generating FBS conferences and Notre Dame.215

This autonomy will allow schools to provide greater benefits to 
student-athletes, such as larger stipends and insurance coverages that 
extend beyond an athlete’s time at school.216 Uncertainty remains as 
to whether or not the vote will increase the gap between schools with 
greater financial ability and the rest—the “have” and the “have 
nots.”217

Each of these cases has provided a different perspective on how 
NCAA rules impact different individuals. For Jeremy Bloom, the 
rules rendered him unable to pursue his modeling and entertainment 
opportunities, despite the potential for those opportunities to directly 
aid his future, which the NCAA claims is one of its goals. Ryan Hart, 
sought recovery for EA’s use of his likeness in video games, a right 
contracted to EA by the NCAA and away from student-athletes via 
NCAA form 08-3a. Finally, Edward O’Bannon sought to prevent the 
NCAA and others from earning a profit from his contests when the 
NCAA’s broad authority no longer restricts him. In each of these 
cases, a clear reason for change was made. A step in the right 
direction would allow student-athletes the right to contract 
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With the proposed model, NCAA athletes will have an 
opportunity to earn compensation for their work in their respective 
sports. Individuals who feel that their coaches and universities are 
benefitting from their efforts can now leverage their names and 
likenesses the same way Olympic athletes can. In all likelihood, this 
will not solve every problem in the NCAA system, but it could be 
enough to appease those athletes that feel abused by the current 
unbendable system and definition of amateurism. Granting access to 
their own rights of publicity will act as an incentive for athletes to 
grow their brand and remain in college, which will potentially further 
their professional careers.
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give limited portions of revenue to those students.221 By expanding 
this to mirror the Olympic system, student athletes would be given 
more power and access to their own names, images, and likenesses, 
and the NCAA might find that students are not in as much of a hurry 
to leave school, likely increasing the level of competition and 
benefiting all parties involved.

The NCAA’s goal is to protect student-athletes.222 The NCAA 
has continually stated that it seeks to advance the professional goals 
of athletes.223 Allowing students such as Jeremy Bloom224 to 
maintain and obtain endorsement deals would not contradict this 
purpose—though allowing endorsement deals and students to hold 
their right of publicity will not solve every issue. Athletes in non-
mainstream sports that spend equal amounts of time devoted to their 
sport were not given the same ability to receive finar8gtl.201ee(iNm)]TJ
0.0013md to sb7(e )10r.3( )]TJ
0.0025 Tc 0.11ml
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comparable salaries, the value of a player’s scholarship will continue 
to fall.228 It is for this simple reason that Mark Emmert continues to 
provide a stipend for student-athletes—to increase the value of the 
currently diminishing scholarships that the athletes are given.229

Certain pundits of amateurism call it “counterintuitive,” when 
considered in conjunction with the large contracts that the NCAA is 
signing with various entities.230 The NCAA signed a fourteen year 
television contract for men’s basketball for $10.8 billion,231 yet the 
athletes transmitted on television are not paid. The NCAA claims that 
these amateurs are paid in the form of education and scholarship in 
exchange for those revenues they create.232 There is a call to the NFL 
and NBA players’ associations to challenge the current NCAA 
economic model, because studies show that the average professional 
career of an NFL player was nearly two times longer when they had a 
college degree.233 Therefore, finding incentive to actually create value 
in the student-athletes’ scholarships and for them to remain in school 
presents a mutually beneficial proposal for all involved parties.

Creating value in these scholarships is where the difficulty lies. 
Student-athletes can receive as much as $57,100 per year in 
scholarships to cover tuition, a monthly stipend, and additional funds 
for “away” games.234 In addition to the scholarships, athletes often 
receive free apparel, including clothing and shoes. These are essential 
expenses plus benefits athletes receive. Olympic athletes similarly 
receive compensation for essential expenses, yet they are able to 
leverage their names and likenesses to obtain sponsorship and 
endorsement deals. Such a system can coexist with the NCAA’s 
definition of amateurism. Changes need to be made, but with the 
potential unionization of Northwestern University’s football 
players235 and the O’Bannon decision, the process for change has 
been accelerated and is coming sooner rather than later.

228. Id. 
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230. Cornwell, supra note 218.
231. Id.
232. Id.
233. Id.
234. The 50 Most Expensive U.S. Colleges, CBS NEWS, http://www.cbsnews.com/

pictures/the-50-most-expensive-us-colleges/18/.
235. Tom Farrey, NW Union Reps Off to Congress, ESPN.COM (Mar. 31, 2014, 11:42 

AM), http://espn.go.com/espn/otl/story/_/id/10695272/northwestern-university-union-represen
tatives-head-congress.


