
48-1_C ONFERENCE R EPORT  10/3/2011 3:59:49 PM 

 

1 

 
IMPLEMENTING 

THE HUMAN RIGHT TO WATER 
IN THE WEST 

 

CONFERENCE REPORT 

 
 
 

 

 

 

 

 

 

WILLAMETTE UNIVERSITY 

COLLEGE OF LAW 

CENTER FOR SUSTAINABLE COMMUNITIES 

SALEM, OREGON USA 

FEBRUARY 3 – 5, 2011 



48-1_C ONFERENCE R EPORT  10/3/2011  3:59:49 PM 

2 WILLAMETTE LAW REVIEW [48:1  

 
 

D EDICA T I O N  

This work is dedicat e d to all of the people who 
 labor each day to bring clean water to the poorest of the poor. 

 
May your days be filled with  the joys of the Spirit 

and the knowledge that you are God’s hands on earth. 
 

Kenbe red. 
 

 SLS 
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2012, for taking personal responsi b i l i ty for the publication of this 
Confer e n c e Repor t and the accompa n y i n g confe r e n c e paper s ; and 
Sean Mazorol, Editor-in Chief of the Willam e t t e Law Review, 
2010-2011. 
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Susan Lea Smith, 
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E XECUT I V E S UMMA RY  

2010 was a landma r k ye ar for the intern a t i o n a l huma n right to 
water and sanita t i o n.  In July, the United Nation s Genera l 
Assemb l y re cogn i z e d the right to safe and clean drinking water and 
sanita t i o n as a human right essent i a l for the full enjoyme n t of life 
and all other human rights.  The 
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use those hard-won rights to prot e c t ecosy s t e ms and evinc e d some 
suspic i o n about the huma n right to water conce p t.  Gabrie l 
Eckstein, the opening keynote speaker, identifi e d key issues in 
elabor a t i n g the huma n right to water.  He also left the confer e n c e 
with the open questi o n about how we are going to pay for 
infras t r u c t u r e invest me n t s that must be ma de to contin u e to 
provi d e virtu a l l y unive rs a l acces s to water in the Unite d State s. 

The heart of the confer e n c e, howeve r, was the work done by 
all partic i p a n t s in work groups.  Each work group addres s e d one of 
the four threa d s explor ed durin g the confe r e n c e: (1) the defin i t i o n 
of the interna t i o n a l huma n right  to water and sanita t i o n, (2) 
defini n g the human right to water in the West to inclu de essen t i al 
ecosys t e m protec t i o n and preserv a tion of subsistence livelihoods, 
(3) the exten t to which exist i n g law and polic y in the West assur es 
the human right to water, and (4 ) creating effective governance and 
the role of economi c s in assuri n g th e human right to water.  In each 
group, the partic i p a n t s identi f i e d the key questions that must be 
answered and discussed those ques t i o n s. This report attem p t s to 
capture some of the richnes s of t hose deliberations in the Part IV 
work group report s. 

Part II contain s a Confere n c e  Summar y that highli g h t s key 
points discus s e d during the confere nc e. 

1. The interna t i o n a l l y recogni z e d  huma n right to water and 
sanita t i o n is not current l y enforc e a b l e throug h domest i c law within 
the Unite d States. 

2. Americ a n state s, inclu d i n g th e Wester n states, are free to 
adopt a human right to water and sa nitation, and to define that right 
as they desire. 

3. The human right to water and sani t a t i o n as articul a t e d in the 
UN Human Rights Council is narrowl y conceiv e d to require only 
access to “safe drinkin g water.”  At a mini mu m, that right should 
be define d to includ e reaso n a b l e and afford a b l e acces s to water of 
suffici e n t quantit y and quality for persona l uses (drinking, cooking, 
and hygiene) to allow an indi vid u a l to live in dignity. 

4. Whether the huma n right to water and sanita t i o n shoul d be 
more expans i v e l y define d in some manner to includ e ecosys t e ms 
or livelih o o d s. The confere n c e  reached a consensus that 
elaboration of that right to in clude subsist e n c e livelih o o d s would 
involv e diffic u l t line-drawin g.  The partici p a n t s were divided about 
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science, and engineering.  The pape r s recei v e d were inte nde d to 
provid e the intell e c t u a l founda t i o n for confer e n c e discus s i o n s and 
were availa bl e to confer e n c e partic i pa n t s prior to the confe r e nc e. 

In the Fall of 2010, the confere n c e commit t e e issued 
confe r e n c e invit a t i o n s to  a broad array of scholar s, policyma k e r s, 
and stakeh o l d e r s.  To ensure that  all voic e s were hear d, Willame t t e 
Univer s i t y assume d all expens e s associ a t e d with the confer e n c e 
other than meals. 

A distingu i s h e d group of plenary speakers and panelist s set 
the stage for discussion by providing  confere n c e partici p a n t s with 
divers e and some ti me s confli c t i n g perspe c t i v e s. 

To foster active participation, pa rticipa n t s were requeste d to 
select one of four small worki ng groups.  Each group focused on 
one or two key questio n s.  Work ing groups ranged from 10 – 20 
partic i p a nt s. 

First, each workin g group determ i n e d issue s to discu s s in 
order to addres s the group’ s key questions.  Arguably, the 
confe r e n c e ’ s most impor t a n t work was artic ul a t i n g the issue s and 
quest i o n s surro u n d i n g imple me n t a t i o n of the human right to 
water — t r y i ng to get the quest i o n s right.  Next, each group heard 
presenta t i o n s of conferen c e papers  most rele va n t to thei r key 
questions.  Then each group di scuss675 na group1 Tdh4irad 
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the nature and scope of that ri ght as a matte r of fede r a l comm o n 
law.  Indeed, some Americ a n courts have even expres s e d their 
reluct a n c e to utili ze inter n at i o n a l decision s in determin i n g the 
conten t of federa l law. 

• Even if recognized as customary international law, the 
international human right to water might not affect state 
control and management of water allocation in the United 
States.  S e v e r al feder a l water statut e s such as the Feder al 
Reclama t i o n Act, the Federa l Power Act, and the Clean Water Act  
e x p r e s s l y reser v e manag e me n t and contr o l of water alloc a t i o n to 
the state s.  As a result, in matte r s cover e d by those expre s s 
statutory provisions, federal courts cannot fashion federal common 
law incons i s t e n t with state manageme n t and control of water 
alloc a t i o n. 

2.  American states, including the western states, are free 
to adopt a human right to water and sanitation and to define 
that right as they desire. 

• Although the human right to water and sanitation is not 
enforceable as a matter of federal law, western states are not 
precluded from adopting a human right to water as part of 
their constitutional law, statutory law, or regulatory law.  For 
exampl e, the Califo r n i a legisl a t u r e attemp t e d unsucc e s s f u l l y to 
enact a bill (AB1242) in  2009 to establish a huma n right to water.  
It did not become law, however, because the Governor of 
Califor n i a vetoed the bill. 

• Western states are currently free to define the human 
right to water and sanitation as they desire.  If the human right 
to water and sanit a t i on is ultim a t e l y recogni z e d as part of 
custo ma r y inter n at i o n al law and incor p o r a t e d into feder a l commo n 
law, by virtue of the supremac y of  feder a l law, the inter n a t i o n a l l y 
define d right would provid e the floor of protec t i o n accord e d to the 
human right to water.   H o w e v e r, western states would retain their 
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personal uses (drinking, cooking, and hygiene) to allow an 
individual to live with dignity.  

• The human right to water and sanitation must include 
water for personal uses such as cooking and hygiene.  Witho u t 
clean water for hygiene and cooki n g purpos e s, many millio n s of 
children will continue to die of preven t a b l e water-borne diseas e s.  
Limiti n g the right only to water nece ssary for drinking is futile and 
wholly inappr o p r i a t e. 

• Access must be affordable.  Even in a relati v e l y wealt hy 
nation such as the United Stat es, there are people who cannot 
afford clean water.  In 2000, the U. S. Census Bureau estima t e d that 
nearl y two milli o n peopl e in the Unite d State s lacke d acces s to 
clean drinki n g water.  Many peopl e were without water because 
they could not afford servic e fees  charg e d by water utili t i e s.  
World-wide, it is estima t e d that 900 millio n peopl e lack acces s to 
clean water for perso n a l uses. 

• Affordable access does not mean free access.  It is 
appro p r i a t e for gover n me n t s to ch arge fees for water supply, 
treatme n t, and distri b u t i o n costs.  However, service charges should 
be tiered to provide free or low cost access to  enough water for 
perso n a l use.  Upper tiers might impos e the margi n a l cost of 
provid i n g the water or even charge for the value of the water itsel f. 

• At a mini mu m, governments should provide a “life-line” 
of free water for personal uses to households that are unable to 
afford water service charges.  These life-lines are critic a l for 
mainta i n i n g healt h, educat i o na l oppor t u n i t y, and fa mily stabi l i t y.  
For exampl e, residents of Califor n i a have lost custod y of their 
childr e n becaus e water servic e had been cut off to their home s 
when they could not pay the water bill. 

• National governments must take responsibility for 
assuring that state and local governments can afford 
infrastructure improvements.  M i l l i o n s lack access to water and 
sanitat i o n becaus e of insuffi c i e n t infrastr u c t u r e.  In many rural 
commun i t i e s in developi n g countr i e s there is no infrast r u c t u r e to 
provide access to clean water,  even for distribution on a 
community basis.  In other comm u n i t i e s, water servi c e provi d e rs 
are unable to mainta i n and upgr ad e their water treat me n t and 
distribu t i o n infrastr u c t u r e without  charging rates unafford a b l e to 
many in the communi t y.  In the United States, federal progra ms 
that previo u s l y assist e d state and local governme nts in financing 
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food.  These activ i t i e s often requi re 
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human uses as well as criti c a l eco sys t e m needs befor e agric u l t ur e 
and industry might be an appropri a te device to enhance protection 
of criti ca l ecosy s t e ms.  A prior i t y syste m such as South Afric a’ s, 
which places human personal uses and ecosystem needs before use 
of water for agricul t u r e and indus t r y, could be used as a model. 

• Conference participants differed on whether the legal 
concept of the human right to water would improve protection 
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allocating water is wholly consiste
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1909, the Oregon state legisla t u r e abolish e d the common law 
syste m of ripar i a n right s.  It es tabl i sh e d prio r ap propr i a t i o n as the 
basis of water allocat i o n and limite d ripari a n landh o l d e r s to the 
amoun t of water they histo r i c a l l y  diverted.  Landholder priority 
was based on their date of dive rsion.  This system subjected 
ripar i a n landh o l d e r s to limit s on their reaso n a bl e use by limit i n g 
their use to histor i c a l diver s i o n s.  It also elimin a t e d the rights of 
later riparian landholders to any water in the event that the right s of 
earlier divert e r s could not be sa tisfied.  These changes occurred 
withou t compen s a t i o n as did sim ilar changes in North Dakota, 
South Dakota, Kansas, and Washin g t o n.  State legis l a t u r e s in state s 
such as Wiscon s i n, Florid a,  and Arizona have imposed 
admi n i s t r a t i v e permi t syste ms limi t i n g water alloc a t i o n s witho u t 
compensa t i o n.  In other states, su ch as Califor n i a and Hawaii, 
legisl a t u r e s and court s have limit e d historic a l water allocati o n s by 
subject i n g them to the public trust doctri n e. 

6. The conference discussed whether water is a human 
right or a commodity.  Conference participants agreed that it 
is a human right and that fees for water can be imposed 
consistent with that right.  
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• Once public rights to water are satisfied in accordance 
with the community’s values, water may be treated as an 
economic good—efficiently transferred from lower to higher 
uses through the market system. 

7. The conference discussed whether existing law in 
western states is adequate to protect the human right to water 
if that right is limited to drinking, cooking, and hygiene. 

• The laws affecting the human right to water include 
water allocation systems, water quality laws, and public utility 
regulations.  Wa ter allocation laws, typically known as “water 
law,” are formul a t e d on a state-by- stat e basi s.  Wa ter quali t y laws 
inclu d e the feder a l Clean Water Ac t, which prohib i t s discha r g e s 
that render water dange r o u s to hum an health, and the federal Safe 
Drinki n g Water Act, which requi r e s that public drink i n g water 
syste ms mee t strin g e n t quali t y stan dar d s.  The feder a l Clean Water 
Act and state count e r p a r t s also regula t e disch a r g e s from sanita t i o n 
systems to prevent contami n a t i o n of surfac e water and 
groundw a t e r.  While states may impose even more string e n t 
stand a r ds than these feder a l laws, they are not allow e d to subst i t ut e 
less strin g e n t stand a r d s.  In addit i o n, state public utilit y laws assure 
that those engage d in provid i n g water and sanita t i o n servic e s 
provide service to all househo l d s wi th i n thei r terr i t o r y at just and 
reaso n a bl e rates. 

• Water allocation laws provide preferences for domestic 
use and municipal use that can be used to satisfy personal uses 
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• Over time, however, existing laws may fail to protect the 
human right to water.  Wa t e r stre s s in the weste r n stat e s is 
expec t e d to incre a s e due to climate change and population 
pressur e.  Routine water shortag e s are predic t e d to increa s e, and 
drought events are expecte d to become more severe.  Under these 
circu ms t a n c e s, wester n state s need  to establ i sh which water uses 
should be given priori t y rather than  simpl y rely on the first in time, 
first in right prior appropriation doc tr i ne.  Becaus e of  their criti c al 
connect i o n to human life and human health, the persona l uses 
protec t e d by the human right to water should be given preference 
over all other water uses. 

 
 T h e confere n c e partici p a n t s en cour a g e wester n states to 

review their exist i n g water laws to  ensure that the human right to 
water is given full legal prot e ct i o n and effe c t i v e l y impl e me n t e d.  

 
Susan Lea Smith, Confer e n c e Chair  
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PLENARY SESSION REPORT 

Reporters: Andrew Reinen and Anthony Geltosky 
 

T HURS DA Y , F EBRU ARY 3RD

 
Professor Susan Lea Smith, Conference Chair opened the 
confer e n c e with an inter-faith prayer. 

 

I NTRODU CT ORY R E MA R KS  

Dean Symeon Symeonides, Willamette University, related his 
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right to water.  She also hoped to  share insigh t s gained at the 
conference through the Conference Report, which will be 
present e d to the UN Indepen d e n t Expert on the Human Ri ght to 
Water and Sanitat i o n.  Professo r Smith also introd u c e d the co-
moderat o r s of each workin g group. 

Setting the Stage: First Plenary Panel 

Three distinguished scholars an d activists set the stage for 
confere n c e discuss i o n s: 
 
• Professor Elizabeth “Betsy” Burleson: Visiting Profes s o r; 
Univers i t y of Oregon, Professo r; for merl y from Univers i t y of 
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Dr. Bruce Aylward discussed hi s exper i e nc e worki n g in Sout h 
Afric a with the World Commi s s i o n on Dams, a hub of the 
moveme n t to actua l i z e a human right to water. As an econo mi s t, 
Dr. Aylwar d unders t o o d the economi c pull of water as commod i t y. 
Economi c study demons t r a t e d that even destit u t e South Africa n s 
are willing to pay for water when access come s at a price. 
Howeve r, South Africa ultima t e l y d ecided not to charge for access 
to water, placing human and ecosyst e m needs as highe s t prior i t i e s. 
The changes revolu t i o n i z e d both water and huma n right s. Other 
industri a l i z i n g nations have e ndorsed the South African met hod. 

Profess o r Reed Benson was skeptic a l about whethe r pursui t of 
a human right to water is feasi bl e in the Ameri c a n West and 
whethe r it is the most pressi n g water issue facing the Wes t.  He 
admit t e d that he is a reluc t a n t and apolo g e t i c skept i c and conce d e d 
that his skepti c i s m is rooted in his own ignora n c e regard i n g the 
human right to water. He discu s s e d two key water issue s prese n t l y 
affec t i n g the West: wastef u l agric u l t u r a l pract i c e s and high per-
capita muni c i p a l water consu mp t i on.  Professor Benson explained 
that it is diffi c u l t to chang e wa ter polic y in the West becau s e of 
entrenc h e d water intere s t s.  Cu rren t polic y prote c t s exist i n g users 
and does not protect ecosyst e ms and people that rely on those 
ecosy s t e ms.  He stated that not much could be done becau s e our 
present water law is a system of entit l e me n t s ; right s to use water 
are not limit e d by amoun t or im pact.  The prior appropri a t i o n 
syst e m of “firs t in time, first in right ” is just on e of the problems 
with exist i ng water law.  Profes s o r Benso n also liste d recl ama t i o n 
contra c t s, munici p a l water statut e s, and exempt i o n s for domest i c 
wells as disto r t i n g legal priori t i e s for water. 

From a sustai n a b i l i t y perspe c ti v e, Profess o r Benson was wary 
of creati n g a huma n right to water becau s e it is yet anothe r syste m 
of entitle m e n t s.  Expandi n g ent it l e me n t s ma y harde n exist i ng 
entitle me n t s and will mo ve us away from adaptat i o n. He suggest e d 
a possible solution modeled after the public trust doctrine, which 
balan c es right s with publi c value s.  Howeve r, he was skept i cal 
becau s e the publi c trust doctr i n e has not gaine d much tr act i o n 
outside of California and Hawaii. 

Profess o r Smith sugges t e d that wester n states are trapped 
betwe e n two parad i g ms: a utilit a r i a n approach and hardened 
prope r t y right s that cannot be transgressed without compe nsation 
that no govern me n t can afford to pa y.  As a conseq u e n c e, water is 
not getti n g to the right place s.  The human right to water is a new 
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recogniti o n are astoundi n g.  Economi c studies indicate that the 
return on water supply and sanitatio n investme n t s is several time s 
the cost.  The large capi t a l cost is the most signi fic a n t impe d i me n t ; 
howeve r, waste is a substa n t i a l probl e m.  In the wester n Unite d 
States, both individu a l s and ineffi c i e n t water distri b u t i o n 
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Profes s o r Kibel noted that the publi c trust doctr i n e embod i e s a 
“negat i v e right” to have the govern me n t refrai n from acting in a 
partic u l a r manner.  He acknow l e d g e d that the pub lic trust in 
Califor n i a has been interpr e t e d to forbid the state governme n t from 
authoriz i n g water diversio n s that compromi s e ecosyste ms.  
Profes s o r Kibel expla i n e d that this  concept i o n of the public trust as 
negat i ve right contr a s t s with the human right to water which is 
generall y regarded as a posit ive right, imposing a duty on the 
govern me n t to act in such a manner as to assure acces s to water 
and sanitation. 

Profess o r Kibel report e d that the public trust doctri n e also 
provid e s that the public has certa i n right s and acces s to natur a l 
“public trust” resources, including instream flows of water.  
Professo r Kibel suggest e d that the source of the public trust 
doctr i n e can be traced back to Roma n law.  For exampl e, the 
Magna Carta (13 th  centu r y commo n law) limite d the Briti s h 
Crown’ s power to place fish weirs on certai n tribut a r i e s and 
impos e d  fiduc i a r y respons i b i l i t i e s on the Crown with the publi c as 
benefic i a r i e s. 

Profe s s o r Kibel direct ed attent i o n to the National Audubon 
c a s e, which establ i s h e d that the publi c trust doctri n e impos e s an 
affir ma t i v e duty to contin u o u s l y superv i s e the use of public trust 
resour c e s and to protec t those resour c e s whenev e r feasible.1  
National Audubon recogni z e d that the public trust doctri n e also 
applies to non navigab l e waterwa y s if diversi o n s would impair the 
publi c inter es t in navi g a bl e water w a y s. 

Profes s o r Kibel also spoke about the recent use of the public 
trust doctri ne to alloc a t e water resour c e s in the Bay Delta, which is 
the second largest collecti o n of di versions in California.  The 
following is a summary: 

 
In the 2009 Californi a “Delta Reform Act” the legisla t u r e 
deployed the public trust doctr i n e in an innova t i v e and 
contro v e r s i a l way.  The Act ordere d the state water board 
(“Board”) to develo p new crit er i a to protec t the Delta 
instr e a m water flows, which are a criti c al part of 
Califor n i a ’ s water supply, but wh ich also impact sensitiv e 
ecosy s t e ms (includ i n g endan g e r e d fisher i e s).  Accordi n g 
to the Board’s interpretation, the Act created a two step 

1. National Audubon Society v. Superi or Court, 33 Cal. 3d. 419 (1983). 
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process.  First, the Board w ould deter mi n e instr e a m flow 
criteria based on scientific informa t i o n.  However, these 
criteri a were for informational purposes only and no 
existin g water rights would be modifi e d by virtue of the 
criteria.  Second, the Board w ould enforce the public trust 
by adjusti n g water rights where necess a r y to achieve flow 
criter i a to the extent “feas i ble.”  Modification of existing 
water right s would then occur through separate 
adjudic a t i o n s. 
In 2010, the Board issued quanti t a t i v e findin g s 
establ i s hi n g that the instr e a m flow neces s a r y to prote c t 
public resour c e s was roughl y 75% for various time 
periods and several rivers .  The Board has not yet 
comple t e d the second step of the analys i s; step two 
consi d e rs feasi bi l i t y and balancing of public trust 
resour c e s with other concer n s.  However, litigat i o n ensued 
immed i a t e l y after the repor t came out. 
 
Profess o r Kibel projec t e d that li tig ati o n in the Bay Delta will 

be much messi e r than National Audubon b e c a u s e of the 
compl e x i t y, multi p l e resou r c e s, and myria d of users.  Profes s o r 
Kibel sugges t e d that the litiga t i o n may have been poorl y time d ; 
allowi n g the Board to consid er feasibility under the new 
admi nist r a t i o n of Demo crat i c G overnor Jerry Brown would have 
created a greater opportun i t y for consens u s buildin g around a 
reaso n a bl e alloca t i o n for inst r ea m flow than the litigat i o n will 
produc e. 

 
Mr. Grainey primaril y spoke about  water rights in relation to 

energy.  He provide d specific example s of success stories in 
Oregon.  He began by explaining that the “size of the pot” of 
energy choice s affect s the human right to water in two ways. First, 
energy affects water supply because a large amount of water is 
require d to produce energy from traditi o n a l sources.  Second, 
traditi o na l energy uses increa se greenh o u s e gases and exacer b a t e 
clima t e chang e, which in turn affec t s water suppl y.  He reason e d 
that impact s on a water supply natura l l y affect the abilit y to assure 
the human right to water, which is  both a moral and a legal issue. 

Mr. Grainey opined that part of the solut i o n is to make bette r 
energy choice s; we need afford a b l e and reliabl e source s of energy 
because clean water cannot be provided without energy.  As 
exampl e s of what can be done, Mr. Graine y outli ne d Orego n ’ s 
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initia t i v e s to incre a s e renew a b l e energy sources: heavy investme nt 
in wind energy, setting power plant emissi o n standa r d s, 
encouraging biofuels, and providing incent i v e s such as tax credits. 
Antici p at i n g that critic s would poi nt out that renewable energy is 
heavil y subsid i z e d, Mr. Graine y noted  that fossil fuels have been 
subsidi z e d histori c a l l y, and they remain heavily subsidi z e d. 

 
Profes s o r Finkl e ma n posed the questi o n of whethe r the 

Anglo-Americ a n legal tradi t i o n ha s ever viewed acces s to water as 
a human right.  Profess o r Finkel ma n  argued that historically our 
legal tradi t i o n has not consi d e r e d  acces s to water to be a human 
right. However, he noted that in the future it could become a right. 
Using slaver y as an examp l e, Profes s o r Finkl ema n illus t r at e d that 
in the past, the law has adapte d to meet chang i ng views of human 
right s. 

Profes s o r Finke l ma n trace d the roots of water law back to the 
Magna Carta, which directly addr essed property right s. He state d 
that Anglo-Americ a n water law was for mul a t e d under the climat i c 
conditi o n s of England and the easte rn United States, both of which 
are very wet.  England was wet, yet the Ameri c a n colon i e s 
recei v e d even more rainfa l l and had greate r water rese r v e s than 
England. As populat i o n s moved west  in the United States, they 
encoun t e r e d anothe r great reserv e of water—the Great Lakes. 
These geophysical incidents created  a legal tradit i o n that did not 
value water conser v a t i o n. 

Generally, a landowner had a ri ght to use water on his land 
limited only by a restrict i o n to refr ain from injuring the rights of 
those downs t r e a m. As Ameri c a pr ogress e d through the Industri a l 
Revolu t i o n, which requ i re d water to power machi n e r y, water right s 
also evolv e d. Dams became more pr evale n t, and the rights of those 
downst r e a m eroded. 

The discov e r y doctri n e ignore d  claims to water right s 
presen t e d by Indians. The Indians see water as a spiritu a l 
mecha n i s m, a view the Supreme Court has never embra c e d. 
Convers e l y, Anglo-America n s consid e r e d water as a commodi t y 
servi n g an economi c purpo s e. American law reflects the latter 
appro a c h. 

Although the histori c a l  treatme n t of water poses a challen g e 
for those embracin g a human right  to water, the law can be 
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changed.  It is within our power to change the perspective of the 
law about the human right to water. 

 
Professor Dannenmaier disagreed with Professor Finkelman; 

from Profes s o r Dannen ma i e r ’ s pers p e c t i v e, the evolut i o n of the 
commo n law impli c i t l y affi rme d the human right to water.  He 
reaso n e d that the raiso n d’êtr e of the commo n law is to prote c t the 
use of water, which is essenti a l to human surviv a l. 

Human rights, possibly including the right to water, 
encompa s s economi c rights, social rights, civil rights, and other 
second a r y rights. These rights comprise an umbrella of both 
affir ma t i v e and negativ e rights under which the governme nt must 
refrain from transgr e s s i n g and a ffirmatively protect and realize. 
These rights are both indivi d u a l  and collect i v e, and should be 
consider e d integral l y bound together.  The human  right to water is 
one of these rights. 

The commo n law tacit l y impli e s a human right to water as a 
method of survi v a l. It does not im ply a right to delive r y or to 
specif y a partic u l a r amount or a partic u l a r qualit y. Rather, the 
common la w implie s a right to water as susten a n c e. Althoug h the 
human right to water has not been speci fi c al l y litig a t e d in the 
Unite d States, the impli c i t right to water as sustena n c e can provi d e 
a claim and an argume n t in favor of a human right to water. 

Privat i z at i o n of water deliv er y servi ce s need not be viewe d as 
a threat to supply and access; it can be seen merely as a me ans of 
delive r y. 

 
SATURDAY, FEBRUARY 5TH 

FINAL PLENARY SESSION: PRESENTATION AND 
DISCUSSION OF WORKING GROUP REPORTS 

Reports from each of the working groups were presented and 
discuss e d by all partici p a n t s  at the final plenary session. 

WORKING GROUP #1: 

Defining and Enforcing the International Human Right to Water 
Presented by Professor Gwynn Skinner 
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Ms. Achterma n provid e d severa l exampl e s of tools: data 
collection and manageme nt, improved water manage me nt and 
delivery, markets and pricing to se nd the right price signals, and 
public education.  The group also discus s e d the idea of giving 
people a free base amount of water and increasi n g rates for uses 
over that base level. 

  
7) How can the human right to wa te r be bala nc e d or inte gr a t ed 
with other human rights? 

The group’s discussi o n here was limited.  Balancing needs to 
occur, but it is not a hard problem if the focus is on fundame n t a l 
needs rathe r than a broade r defin i t i o n. 

PLENARY SESSION RESPONSE TO GROUP 2 REPORT: 

No substant i v e comment s were made concerni n g the Group 2 
report. 

WORKING GROUP #3 

How Existing Western Water Law Protects the Human Right to 
Water 
Presented by John Clyde 
  
 Working Group #3 was charged wi th discussing how existing 
weste r n water law prote c t s the human right to water and exami n i n g 
whether existing law provides adequate protection. 

To accompl i s h this task, the group also defin e d the human 
right to water.  Succinc t l y stat e d, the human right to water include s 
suffic i e n t water to meet fundame n t a l human needs, includi n g 
acces s and delive r y for huma n consu m p t i o n.  Access is partic u l a r l y 
import a n t and raises key concer ns.  If not handled properly, 
inappro p r i a t e consump t i o n can lead to ecosyst e m dama ge. 

The group propos e d the human ri ght to water be included 
under the prior approp r i a t i o n doctri n e as a high priorit y — p e r h a p s 
the highest.  Left unconstrained, giving the human right to water 
highes t priori t y could lead to a buse.  The group believed that abuse 
can be avoide d by placin g limita t i o n s  on the access to water, such 
as reason a b l e access.  But, the group was not certai n what for ms 
those limita t i o n s should take. 
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The group also examin e d the state of current wester n water 
law.  At first glanc e, the law is neutra l with respe c t to water right s, 
favoring neither domesti c nor co mmercial purposes.  However, 
deeper analys i s reveal s wester n water law, as applie d, creates a 
priori t y system favori n g capita l i s t i c or industri a l and agricult u r a l 
uses over do mes t i c use.  This preve n t s attai n m e n t of the human 
right to water.  A minori t y of states provi d e domes t i c prefe r e n c e s 
under varyin g circums t a n c e s. 

The group lastly consid e r e d impedi me n t s and solutio n s.  The 
group recomme n d e d western water law should adapt to meet 
chang i n g human needs, provid e eco log i c a l protec t i o n s, and assure 
governme n t efficien c y.  These concerns should be adapted in a 
synthe s i s of local, state, a nd federa l law.  In extreme 
circums t a n c e s, such as drought, human need should be placed first.  
Any prospe c t i v e choice s made by st ates must consid e r effect s on 
the moveme n t as a whole.  As a prote c t i ve measu r e, munici p a l i t i e s 
(often given great defer e n c e) may have to scale back and 
encoura g e conser v a t i o n before invoking a highest priority. 

PLENARY SESSION RESPONSE TO GROUP 3 REPORT 

Comment s to the Group 3 report noted: 
 

• The de fini t i o n of human right to water used by group 3 
includes water for domesti c purpos es, which are drinking, bathing, 
and cooking. 

• Group 2 considere d the matter somewhat differen t l y —
a l l o ca t i o n of water shoul d deter mi n e where peopl e may live, rather 
than the othe r way around.  Otherw i s e, there will be cities all over 
desert s. 

• Reasona b l e condit i o n s must be placed on the huma n right to 
water.  For exampl e, the govern me n t might approp r i a t e l y withho l d 
subsid i e s if cities do not meet cer tain conservation standards.  We 
cannot impos e an oblig a t i o n on the gover n me n t to provi d e water 
under all circu ms t a n c e s becau s e that  would represent an infinite 
drain on limite d resour c e s. 

WORKING GROUP # 4 

Governance and the Economics of Implementing dies�lumn 
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Presented by James Culliton 
 

Group #4 was charged with explor i n g two topics.  First, they 
discu s s e d the role of econo mi c s in imple me n t i n g the huma n right 
to water, partic u l ar l y with respe ct to water conser v a t i o n and water 
supply.  Second, the group explor e d a questi o n of govern a n c e: how 
should we design instit u t i o n s to  impleme n t the human right to 
water? 

The group identi f i e d key conside r a t i o n s that would inform a 
more perfe c t water alloc at i o n strat e g y: 
 
1) Data informa t i o n, co llec t i o n, and dissemi n a t i o n. 

Addition a l infor ma t i o n would inform a better underst a n d i n g 



48-1_C ONFERENCE R EPORTR



48-1_C ONFERENCE R EPORT  10/3/2011  3:59:49 PM 

40 WILLAMETTE LAW REVIEW [48:1  

 
 
 
 
 
 
 
 
 
 
 

PART III 

WORKING GROUP REPORTS 

 



48-1_C ONFERENCE R EPORT  10/3/2011  3:59:49 PM 

2011] RIGHT TO WATER: CONFERENCE REPORT 41 

 
W ORKING G ROUP # 1 

Defining and Enforcing the International Human Right to Water 
F I N A L W O R KING G
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Other participants:  
• Reagan Desmond, Professo r, Oregon State Univers i t y at 

Cascad e s 
• Dr. Charlie Clements, J.F. Kennedy School of  

Governme n t, Harvard Univer s i t y 
•  Mark Kevin Williams , Attorney, Pueblo, Colorado 
• Susan Lea Smith, Profes s o r, Willame t t e Unive r s i t y Colle ge 

of Law  
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DISCUSSION QUESTIONS 

Working group # 1 distilled the proposed questions down to 
three key discus s i o n questi o n s: 

 
1. How should the international huma n right to water be 

defined? 
2. How should the international huma n right to water be 

imple me n t e d and enforc e d ? 
3. What is the signifi c a n c e of th e intern a t i o n a l huma n right to 

water to the weste r n Unite d State s? 
 
The origin a l propos e d discus si o n question s and the group’s 

discu s s i o n formu l a t i n g the thre e key questi o n s are attach e d. 

SUMMARY : HOW SHOULD THE INTERNATIONAL HUMAN RIGHT 
TO WATER BE DEFINED? 

The definiti o n of the internat i o n a l huma n right to water was 
agreed upon rather quickly. The fi nal definition was influenced by 
two conce r n s: Is the right a positi v e or a negativ e right?  Should 
the right to water be a treat y right  or a right based in custo ma r y 
interna t i o n a l law (CIL)? 

 
The group agreed: 
 
The intern a t i o n a l human right to water should be define d as: 
• Humans have the right to reas on a b l e access to water that is 

affordable, accessibl e, safe, and suffi cient; 
• The amount of water per person shall be the minimu m 

amoun t neces s a r y to live in digni t y ; 
• The minimu m amount necess a r y shall be the amount 

required for daily physiological (drinking), hygiene, and cooking 
needs. 
 
The group also agreed that this right obligates regional countries 
shari n g water resou r ce s to enter into compa c t s to ensur e 
sustainability and adequate appropriat i o n of water in order to serve 
national priorities, including fulf ill me n t of the human right to 
water. 
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The discu s si o n that led to the conse n s u s of the defi n i t i on 
above was as follows: 

The right to access water. 

M r. Cleme n t s firs t sugge s t e d th at the right to water does not 
mean that the gover n me n t is oblig ated to provide water wherever 
person s reside. For example, th e governme nt need not provide 
water to peoples living in the middle of the desert distant from 
water resour c e s or to nomadic people s who constan t l y reloca t e. 
Howeve r, after furthe r discu s s i o n about peopl e s who live in remot e 
areas not by choic e, this idea was refin e d to inclu d e the conce p t of 
the gover n me n t provi d i ng water at certa i n desig na t e d place s. 

Mr. Clements also sparked disc ussion regarding the scope of  
an indiv i d u a l ’ s right  to water; does an indivi d u a l have a right in 
basins and ecosyst e ms locate d within other countr i e s ? For 
examp l e, does an indiv i d u a l in the Unite d States have a right in the 
water of the Amazo n River basin ? 

The amount of water to live with dignity. 

T h e r e was signifi c a n t discus s i o n about the amount of water 
the governme n t would be require d to provide: Would wat er for a 
family far m be included in the right? Would water for crops for 
market or personal consumpt i o n be included ? 

Mr. Clemen t s sugge s t e d that wa ter used to raise food should 
not be included because people now  pay for food; therefore, water 
for food should be paid for a nd not provide d for under the 
interna t i o n a l human right definit i o n.  This led to a discussion about 
a tiered water system.  The govern me n t should be required to 
provi d e water for the basic needs, but water for crops or to fill a 
recreati o n a l pool should be paid fo r by the indiv i d u a l.  Water for 
crops extend s beyond an indivi d u a l ’ s water rights.  The committ e e 
decid e d not to addre ss the colle c t i v e water right s. 

What is affordable? 

G i v e n that impove r i s h e d people will not be able to pay for 
water, the group discus s e d the amount of water the governme n t 
shoul d be requi r e d to give them.  Becaus e indi v i d u a l needs vary 
between cultures, the language used  in the group’s definition was 
phras e d to allow for some elast i c i t y.  Some elast i c i t y in the 
defi n i t i o n is prude n t in order to  respe c t  cultur a l diffe r e n c e s  when 
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definit i o n asking govern me n t s to recogn i z e that invest m e n t in 
water for their citiz e n r y  should be one of the highest priorities for 
human secur i t y.  It is a nine to  one investme n t if you invest in 
water infr as t r u c t u re. 

Water as a weapon. 

O n e me mbe r of the commi t t e e menti o n e d this topic and it was 
well receiv e d.  Water should not be  used as a weapon in confli c t s 
betwee n nation s or by govern me n t s again s t citiz e n s.  Water should 
not be used as a weapon of fo rce.  Another me mber of the 
commit t e e mentio n e d that this was alread y customa r y intern a t i o n a l 
law and a violati o n of Geneva Convent i o n.  “Whether from the 
standpo i n t of nationa l budget or  foreign aid, governmen t s and 
NGOs should be cognizant of the si gnifi c a n c e of the investme n t in 
water infras t r u c t u r e and securit y.” 

Enforcement and the Protocol. 

T h e group consid e r e d the idea of a protocol whereby countries 
could sign and agree to be subjec t to the juris d i c t i o n a of third 
party commit t e e.  This idea was brought up with the underst a n d i n g 
that this ma y turn away some c ountr i e s, and other countr i e s would 
agree with the treaty but not the protoco l (jurisdic t i o n).  The group 
also discus s e d whethe r or not enforc e me n t should includ e the use 
of force and wheth e r to incl u d e a provi si o n that multi l a t e ra l 
lendin g instit u t i o n s should be di scouraged from making loans to 
countries who are failing the water requirements.  There was 
hesita t i o n to incorp o r a t e this because the IMF and World Bank 
have already resiste d such acti on, and support could be lost from 
count r i e s that would other w i s e join.  The Commi t t e e concl u d e d 
that soft enforc e me n t such as citize n parti c i p a t i o n and bad media 
and bad press would be relied upon to force people to comply.  In 
the end the Committ e e adopte d the followi n g languag e: “Rights 
holders should be engaged with the duty bearers in the planning 
and evaluat i o n of water servic e s,” and “compl i a n c e with this trea ty 
will be monito re d by a commit t e e to eval ua t e progres s toward 
impl e me n t a t i o n to recei v e compl a i n t s from othe r nati o n s (as well 
as citizens of non-complian c e a nd univer s a l perio d i c revie w 
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Migration. 
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Water would never reach a river.  This is a notion a l idea; I did not 
see it on the radar in Americ a.  A local farmer in the U.S., when 
asked, never heard of the concept. When you start talking about the 
right to trade servic e s (e.g. restri ct i o n s on exporte d water, bottled 
water), then the amoun t of water se nt overse a s become s an issue as 
well.  The idea does not have much  traction.  People in Australi a 
say they should not be far min g in arid lands becau s e they do not 
have enough water to go around  and should not be exporting 
becaus e of water scarci t y.  This is  prima r i l y an emoti o n a l react i o n.  
The virtua l water analo g y is not particularly useful.  Exporting 
water rich crops is an issue though. 
 
2) Gary Chamberlain, Water as a Fundamental Human Right 
and the Rights of Water: A New Water Ethos 
 

This issue first arose becau s e  of the concern of students 
buying bottle d water in Belize.  St udents purchased bottled water 
although the water in Belize is potable .  The next time they used a 
water filter, but only for a while.  Then Chamb e r l a i n just told them 
he was filte ri n g the water.  Chambe r l a i n also confr o n t e d the issue 
throug h the privati z a t i o n of water (which includes bottled water).  
This is the genesis for the book. 

The book quest i o n s if there is a way that religi o n limit s the 
use of water by exa min i n g the ethica l issue s of water use.  In some 
religi o u s text s, water is treate d as  sacred.  Chamberlain wanted to 
go beyond lookin g at water as a politi c a l , legal, or economi c issue.  
Is there somet h i n g in the relig i o u s tradi t i o n that acts as impet u s to 
treat water with a certain leve l of respe c t ? 

The book examin e s the notion of a na tura l right to water.  This 
later becom e s a minor theme (Loc ke, contemp o r a r y under s t a n d i n g 
of right s, etc.).  Before, in th e Greek and Roma n tradit i o n s there 
was a focus on animal rights, etc.  Nash (another author) examin e s 
this. 

Corma c k Culli e n argues that natu re has certain rights.  He 
questio n s what people must fo rego if nature had rights. 

 Cha mber l a i n argues that Cathol i c social teachi n g s should be 
expand e d to look at social and enviro n me n t a l teachi n g s.  In the 
writi n g s, there is a commun i t a r i a n ethic, and some peopl e are 
broadening that sense of commu n i t y.  People have a right to 
parti c i p at e in the decisio n s that a ffect them.  Therefo r e, Cathol i c 
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social teachi n g can be broad e n e d to inclu d e envir o n me n t a l issue s.  
There is a Catho l i c religi o u s order that is tryi n g to make the right 
to water more speci f i c.  Chambe r l a i n think s there is a theol o g y 
behind “Deep Green Christianity.”  Can Christians appropriate the 
idea that nature is sacred without  it being heretical? Chamberlain 
believ e s it is possib l e. 

So what does this mean?  Look at the numbe r of da ms being 
remov e d in the U.S.  It is incr e a si ng in order to allow strea ms to 
retur n to thei r natur al flow.  Howeve r, what was its natur a l flow?  
What does the re-flooding of the area mean? 

QUESTIONS AND COMMENTS  

Williams: T h e resil i e nc e theor y in law; how far can you push an 
ecosys t e m to where it cannot return to its natura l state?  Even if 
you bring the dam down you do not have what was there.  Even if 
the dam is gone, it will not go back to what it used to be. There is a 
tipping point of no return. 
 
Chamberlain: M o s t peopl e are tied to religi o u s tradi t i o ns, so is it 
possi b l e to use those trad itio n s to manage water? 
 
Hunt-Vasche: I n past resear c h, Hunt-Vasche argue d that 
Christ i a n s, who are instru c t e d to love neighb o r s, God, and 
enemies, should care for the ecosys t e m as part of that comma n d.  
Nature is an expression of God.  So, as part of loving God, take 
care of nature.  Hunt-Vasche co uche d this in terms of an 
evange l i c a l envir o n me n t a l Chris t i a n theor y. 
 
Rochford: The idea of conservation of  water, and that water 
should be used appropriately, is pa rt of the whole ethic of being a 
stewardship. 
 
Skinner: A r e you thinki n g of water as having a right in and of 
itself, independe n t of humans? 
 
Chamberlain: H u ma n s have certai n right s.   Animals have rights.  
Water has rights because it is water, because the whole earth is 
depende n t on it.  By blockin g its rights, you are preventing the 
water from fulfil l i n g its purpos e. 
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Clements: T h e Ecuado r i a n consti t u t i o n gives nature a right in and 
of itself. 
 
Skinner: Ecosystems have a right to fl ourish and survive?  I have 
a diffi c u l t time seein g water havi n g its own right to exist 
comple t e l y separa t e from the rest of nature. 
 
Chamberlain: T h e ecosy s t e m has the right to its own integ r i t y.  
Other reali t i e s such as miner a l s and water have right s as well, a 
derivati v e right. Also note, in other traditions, water is not 
inani ma t e.  It is not a stret c h to claim that water has its own rights. 
 
3) Tsanga Tabi Marie, Implementing Human Right to Water in 
Europe 

[Marie had origin a l l y planne d to presen t her paper, but was 
unable to attend due to the weathe r on the East Coast.  At her 
reque s t, the Confe r e n c e arran ge d for Dan Mille r, a Willa me t t e law 
studen t, to presen t an ov ervie w of the paper.]  

DISCUSSION: 

Skinner: “Water poverty” is a useful wa y to look at this, but does 
this mean that it is looked at  as a commodity, as opposed to a 
human right ?  What are the impli c a t ions of looking at it that way? 
 
Rochford: In Austr al i a, the Const i t ut i o n says that water shall not 
be privati z e d, but that does not necessa r i l y mean that water 
infr a s t r uc t ure cannot be priva t i z e d.  It is chara c t e r i z e d as a 
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dependi n g on the use: for drinki n g water, maybe a right; for large 
far m, maybe a commod i t y.  There is a continuum.  It does not have 
to be one or the other. 
 
Rochford: T h e probl em with priva t i za t i o n is what happen s to a 
communit y without a sustai nable base (e.g. indigenous 
commu n i t i es, remote commu n i t i e s).  A user paid model will resul t 
in underpr i vi l e g e d communi t i e s beco mi n g less susta i na b l e.  So, do 
you have a right to live where you wa nt to live, or are you required 
to move to a city where life is more sustai n a b l e ? 
 
Skinner: Is the commo d i t y the right parad i g m to conti n ue?  Is it 
most feasible or does it need to change wholly? 
 
Desmond: T h a t depends on which culture you are comi ng from. 
 
Chamberlain: I n Islam, it is forbid d e n to buy, sell, trade water. 
 
Hunt-Vasche: Wa t e r should be expensi v e for some us es (i.e. 
filling a swimmin g pool), but less so for others (i.e. a vegetab l e 
garden).  I think commod i z a t i o n is useful and can help in some 
areas. 
 
Rochford: U n i n t e n d e d conseque nc e s can occur.  Local water 
autho ri t i e s ’ income decre a s e s when water users are not permi t t e d 
to do certai n things with water (i.e. water one’s land), so people 
instal l their own water sourc e s. Th eref o r e, since the author i t i e s 
have to maint a i n thei r sourc e of  income, the author i t i e s prohi b i t 
catchi n g rainwa t e r. 
 
4) Liber Martin, Considerations Concerning the Human Right 
to Water and Its Recognition by the United Nations General 
Assembly 

[Mr. Martin was unable to attend the Confer e n c e.  Dr. 
Chambe r l a i n summar i z e d this articl e.] 

 
Martin does an intere s t i n g job showi n g the histor i ca l 

move me n t to the right to water.  First, there was a sense of 
common us e, negative right, prohibi t i o n of inter fe r e nce with 
access.  Martin calls it a mini mu m right.  Water alloc a t i on then 
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become s a public servi c e, which then moves into a comple t e l y new 
phase of human rights. 

Martin then propos e s an intere s t i n g argume n t: for people in 
develop i n g countri e s, it is very im portant that the legality of the 
human righ t to water exis t s, but the polit i c a l effor t to enforc e the 
right is absent.  In th e western world, there is a reluctance to talk 
about water as a human right, but th ere is the politic a l effica c y to 
make it happe n. 

QUESTIONS AND COMMENTS  

Chamberlain: There has been an enormous inflation of rights 
recent l y.  Martin sound s very cauti ou s about a right to water.  Has 
not there been an enormous inflation of rights? 
 
Skinner: Yes, I think there has been.  In the last 120 years, so 
many thing s are now devel o p i n g as rights.  Maybe Martin is 
skeptic a l about how importa n t it is .  U.N. rights ar e positiv e rights, 
progres s i v e rights.  Ultima t e l y, this is an issue of poverty. 
 
Chamberlain: This whole notion of ri ghts is a predominantly 
weste r n conce p t.  It was a forei g n conce p t in Japan where there is a 
less indi v i dua l i st i c appr o a c h.  Wester n right s are not a fa mil i a r 
langu a g e. 
 
Clements: This communication breakdown is akin to charitab l e 
giving before WWII, which then was an unknown concept. 
 
Skinner: So me scholar s say the growth of rights can be bad 
becau s e it dilut e s the essen c e of a ri ght.  Other socie t i e s have used 
“for the good” rhetoric to suppor t their bad policies by 
disreg a r d i n g people s ’ indivi d u a l rights. 
 
5) Rebecca H. Hiers, Water: A Human Right or a Human 
Responsibility? 
 

This is an inter e st i n g view of the defi n i t i o n of the right to 
water.  To what extent do we in corpo r a t e first peoples or Native 
Americ a n s perspe c t i v e s ?  We shoul d ensure we have a lens wide 
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15. Does the U.S. have any duties enforc e a b l e as a matter of 
intern a t i o n a l law to contri b ut e to the attain me n t of the 
interna t i o n a l l y define d huma n right  to water in other countries? 
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• Hunt-Vasche: Discus s how the right to water is inter t w i n ed 
with alread y enfor c e a b l e right s (e .g. women’ s right s, the right s of 
minor s). 

E NFORCE ME N T AND I MP L E ME N T A T I O N

° Does an inter n at i o n al hu man right to water reall y exist ? Is it 
binding?  In what way is it bindi n g? 

° How should the right to  water be impleme n t e d ? 
° How have various agencies addressed imple me ntation? 
° How should the right to water be enforced? 
° How have vario u s agenc i e s alrea dy addre s s e d the issue of 

enfor c e me n t ? 
° To what extent is the intern ationally defined human right to 

water enforc e a b l e in the United St ate s as custo ma r y inter n a t i o n a l 
law or under any treaty  we have signed? 

° Does the United States have any duties enforc e a bl e as a 
matte r of inter n at i o n al law to contr i b u t e to the attai n me n t of the 
interna t i o n a l l y define d huma n right  to water in other countrie s ? 

 • Hunt-Vasche: Discus s how the right to wate r is inter t w i n e d 
with alread y enfor c e a b l e right s (e .g. women’ s right s, the right s of 
minor s). 

T HE U NIT E D S TAT E S AND THE W EST

° Should the U.S. recognize the internationally defined huma n 
right to water to make it feder a l l y enfor c e a bl e domes t i c law? 

° Is there any princi pl e of interna t i o n al law that would 
interfe r e with the U.S. or western states definin g the huma n right 
to water more broadl y for domest i c purpos e s ? 

° What can the U.S. and western states learn from the 
experie n c e of other nation s in imple me n t i n g the human right to 
water? 

° Chambe r l a i n: What diffe r e n c e does an inter na t i o n a l human 
right to water make to the U.S.? 

° Smith/Chamb e r l a i n: Is the right  to water an econo mi c issu e ? 
Since it is the poorest people that are going to be affected by a lack 
of water, should it be couche d in economi c terms? 

° What was the basis for the U.S. abstai n i n g in the Genera l 
Assembl y vote, but joini n g the conse n s u s in the U.N. Human 
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lands, the federa l govern me n t is w holly subject to state law with 
respe ct to water. 

° Schwarzenegger’s veto of AB1214, which establishes a 
human right to water, was proba bl y becau s e the Calif o r n i a Water 
Contro l Board and smaller utilit i e s oppose d the bill. The bill would 
impos e requi r e me n t s on them. 

° Arizona v. California, 531 U.S. 1 (2000) : t h e inte r st a t e case 
betwee n the two states applie s federal common law.  Brett 
Birdso n g ’ s articl e on the Colora d o River Basin will be 
enlig ht e n i n g. 

° Inters t a t e water is all Federa l.  How far could that extend?  
Congres s, through the Reclama t i o n Act and the Power Act, 
deferre d to state regula t i o n of wate r allocati o n.  It also waived 
sovere i g n immuni t y of the United States to allow adjudica t i o n of 
federal water rights through th e McCarr e n Amendme n t.  The 
feder a l gover n me n t is unlik e l y to  treat water allo ca t i o n with i n 
states as a federal issue and enact federal water allocati on 
regula t i o n.  However, what if Michigan starts sending water to 
Texas?  There is the power, but Congre s s will not exerci s e it.  
Legislators from west e r n state s have ch aire d the relevan t 
committ e e s in Congres s and tried to assure that there will never be 
federal legisla t i o n of wa ter.  There are dorma n t Commer c e Clause 
cases such as Spores v. Nebraska where federa l court s asser t 
jurisd i c t i o n.  The courts assert pow er sayin g that it is now a feder a l 
inter e s t.  Profes s o r Smith ’ s sense is that there will never be feder al 
power exerci s e d over water allo cati o n through federal common 
law apart from li mite d categ o r i e s such as reserv e d right s and 
inter s t at e confl i c t s.  If feder al wate r allo c at i o n occu r s, it will be 
through enacte d statut e s.  State wate r law polici e s drive the system.  
The key is getting the states to talk  about what are the priority uses 
of water.  Takings also factor s into the discussi o n.  Congress must 
sancti o n inters t a t e compac t s.  One way to see federa l common law 
would be if freshwa t e r become s 
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there must be a gap left open by th e stat ut e.  Unfo rtun a t e l y, there 
are gaps presen t l y becaus e everyt h i ng is exhaus t i v e l y cover e d by 
statut e. 

° The huma n right to water is best to be imple me n t e d by treaty 
as long as Congre s s ratifi e s the treaty. 



48-1_C



48-1_C ONFERENCE R EPORT  10/3/2011  3:59:49 PM 

64 



48-1_C ONFERENCE R EPORT  10/3/2011  3:59:49 PM 

2011] RIGHT TO WATER: CONFERENCE REPORT 65 

SUMMARY OF PAPER PRESENTATIONS 

Emily Grubert, University of Texas at Austin, Energy Resource 
Extraction, Water Resources, and a Human Right to Water in 
West 
 

What are the impli c a t i o n s for energy development by 
decla r i n g a human right to water in the wester n Unite d States?  
This paper focuses on the developi n g coal and coalbed methane 
resourc e s in the Powde r Rive r Basin (PRB) of Wyomin g and 
Montana.  Both proces s e s use larg e volu me s of wate r. 

Usually, burning natural gas for electr i c i t y is less 
enviro n me n t a l l y damag i n g than is  burnin g coal.  The impact on 
water in the extra ct i o n proce s s in the PRB might be less for coal 
than the extraction process for coalbed methane.  Producing 
coalbe d methan e requir e s rapid wate r withdra w a l to depress u r i z e 
the methane adsorbe d in the coal .  This process produces large 
amounts of water which must then be disposed of. 

Coal product i o n in the PRB acc ount s for 40% of total 
produc t i o n in the U.S.  Wyoming is very dry and the coal is low in 
sulfur, so coal produc t i o n often has less opport u n i t y to contami n a t e 
water in the PRB than in other basins.  Coal and coalbe d methane 
produ c t i o n requi r e s water remov a l as part of the proces s.  
However, in the case of the PRB,  coal production yields more 
energy per unit of water withdra w n than does natur al gas.  In the 
case of the coalb e d metha n e, a lo t of water is being remove d, but 
PRB coalb e d metha n e is not a majo r source of US supply – about 1 
year’s wort h.  In addit i on, coal in the west burns clean e r than coal 
in east so the envir o nme n t a l impac t of burni n g PRB coal is in 
many respect s less than burning other U.S. coals. 

Regard i n g to the huma n right to water, there is an inhere n t 
proble m when removi n g water for future genera t i o n s.  Product i o n 
of energy now may elimin a t e the oppor tun i t y for future humans to 
use drinki n g water.  On the ot her hand, not doing this could lessen 
energy supply for people current l y alive.  In one theore t i c a l 
situa t i o n, if energy is not extrac t e d, it could take away electri c i t y 
from pumps that supply drinkin g wa ter to people living now in 
areas where treati n g and moving wate r is highly energy intensive, 
such as in Califo r n i a. 

The discha r g e d water create s a large impact on things related 
to water.  Some of the disch a r ge d water coul d be treat e d to potab l e 
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standa r d s, but the water disch a r g e is  not measu r ed as a withd r a w a l.  
It is usefu l for live s t ock but is not useful for soil.  The sodium 
conte n t relat i v e to the calci u m and magne s i u m conte n t cause s the 
soil to swell.  This causes ir revers i b l e damage to far mland. 

Gruber t ’ s resea r c h shows that a broad defin i t i o n of the huma n 
right to water, a definit i o n beyond bathing and drinkin g water, 
starts to have dangerous and diffi cul t implicat i o n s.  Such a broad 
view opens the human right to wate r to signi fi ca n t chall e n ge s and 
possi b l y moves it away from the or iginal intent behind the right 
itself.  Many of the other right s that a broad definition would 
addres s, Grubert believ e s, are or should be addressed through other 
human right s.  Defini n g the human right to water too broadl y could 
creat e a night ma r e situa t i o n wher e, for example, individua l s sue 
coal produc e r s becau s e they are de pl eti n g the resourc e s of humans 
400 years in the future.  Defining the right narrowly prevents 
excessiv e litigati o n. 

In the PRB, coal product i o n is probabl y less damagin g to 
water per unit energ y extra ct e d than is coalbe d metha n e. In 
addition, alternative coal resour c e s are often more dama gi n g to 
water resour c e s than PRB coal while alter n a t i v e natur a l gas 
resource s are less damaging than PRB coalbed methan e. Coal from 
the PRB is a much larger cont ri b ut o r to the US energy supply than 
coalbe d metha n e from the PRB. 

C
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Vanslow: T h i s paper provi d e d usefu l insi g h t s into the trade o ff s 
betwee n variou s human rights issues  that need to be addressed. 
 
Jennie Bricker, Entitlement, Water Resources, and the Common 
Good 
 

Creati o n of a human right to wate r raises concer n s becaus e it 
appe a r s to exte n d the indi v i d u al i st i c appro a c h to wate r distribution.  
We need to start with a discu s si on on what kind of right we are 
proposing.  An individual right no rmally mea ns the right of an 
indiv i d u a l again s t the gover n me n t or others, or standin g as an 
individual equally with our peer s.  Individua l ri ghts are equated 
with civi l rights.  What we are di scus s i n g here is re ally a proper t y 
right, a right to a thing. 

In the U.S., we have started to  think about prop ert y rights the 
way we think about civil rights.  The author believ e s proper t y 
rights have to relate to the co mmon good.  This is the author’s 
exploratory thinking an d not well established doctrine.  We should 
contra s t the concept of indivi dual rights and property rights. 

In Orego n, for exa mp l e, wate r rights are encompa s s e d in 
individual property rights law.  Perhaps property rights should be 
tailore d to support the common good rather than the individ u a l.  
We made a mistak e creat i n g pr operty rights only about the 
indivi d u a l and not th e common good.  For exampl e, when I am the 
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toward s indi v i d u al i s m.  Other civi l rights, the right to vote and 
others, are not really individual but community-based.  We should 
step back and consider the common good. 
 
Vanslow: A proper t y right seems to have to be somethi n g that is 
identif i a b l e and tangibl e.  When we  are thinki n g in terms of basic 
susten a n c e for humans, what wate r to which are huma ns entitl e d a 
right?  If there is, for example, no water flowing in an area, what is 
the water right?  I don’t understand how it can be a property right 
if we cannot identify it. 
 
Achterman: T h a t is parti c u l ar l y inte r e s t i n g in light of the 
discussi o n regardin g the co st of delivering water. 
 
Howell: In Africa, some communities have wells five hundred feet 
deep.  They have sharing patterns  and not propert y  rights.  These 
sharing patterns have been fought over. Everyone is counted on to 
parti c i p at e. 
 
Achterman: This really does go to the property righ t versus the 
individu a l right. 
 
Paul Stanton Kibel, The Public Trust Navigates California’s 
Bay Delta 
 

M y paper, which was presen t e d ea rl i er in the plen a r y sessi on, 
cover s the Califo r n i a publi c trust doctri n e and its appli ca t i o n in 
protec t i n g in-stream flows.  Wate r rights in California, whatever 
they are, are tied to the publi c trus t in genera l, not the indivi d u a l.  
The public trust is garnering atte nt i o n again becaus e of takings 
claims.  It is very diffic u l t to  have a succe s sfu l takin gs claim 
again s t somet h i n g cover e d by the public trust.  It is import a n t to 
note, the public trust does not crea te any absolu t e rights.  It does 
create a right to proces s, howeve r. 

There is reason for concer n about the human right to water 
being hijacked by those wanting to  fir m up their proper t y rights.  
Proper t y right s have a real dang er of being mi sappropriated.  In 
this respect, the discuss i o n of in cludin g liveliho o d in the definiti o n 
of the huma n right to water is impor t a n t.  For examp l e, are all of 
the contact o r s, plumber s etc. invol ve d in the develop me n t of urban 
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• Sustaini n g subsist e n c e liv elihoods dependent on fishing, 
agricultu r e and animal husbandr y ? 

• Allowing households to produce food for their own 
domes t i c consu mp t i o n ? 

• Sustai n i n g liveli h o o d s more broadl y ?  Are there any limits 
to such a broadly defined right? 

• Consi d e r i n g the potent i al for spiri t u al or religi o us valu e s of 
water and abori g i na l pract i c es as part of the right to water? 
 
General sense of the group: 

Western water law should r ecog n i z e a huma n right to 
sufficie n t quality, quantity, and affor dab i l i t y of water for drinking, 
cooking, and sanitation.  The defini tion of the huma n right to water 
should be narrow.  A broade r defini t i o n presen t s proble ms.  The 
committ e e recogn i z e s that there are other water us es that pertain to 
other human rights, but they are outsid e the scope of this 
discus s i o n. 

The group agreed to exclude sust aining livelihoods (bullets 2, 
3, and 4) from the human right to water becaus e the scope is too 
broad. Many livelihoods depend on wa ter, such as plumbers, yet a 
line must be drawn.  The Commi t t e e was unabl e to defin e which 
liveli h o o d s are truly water-depend ent.  The quantity of water 
necess a r y to suppor t liveli h o o d s is poten t i a l l y unlimi t e d.  It is not 
that the other value s are unimp o r t a n t, but other rights such as 
constitu t i o na l free exercise of religion and the adequate standard of 
living alread y protec t ma ny of these. 

The group had mixed opinio n s on  inclu s i o n of susta i n i n g 
ecosy s t e ms and ecosy s t e m servi c e s in the defin i t i o n.  Some 
me mbe r s of the group belie ve d they shoul d be inclu d e d becau s e 
ecosy s t e m servi c e s are essen t i a l to provid i n g people with water.  
Protect i n g a munici p a l waters h e d, like Bull Run, is direct l y linke d 
to the human right to water becaus e it provid e s afford a b l e drinki n g 
water for the long term.  Other me mbers were concerne d that 
includ i n g ecosys t e ms and ecosyst e m  servi c e s gener a l l y is overl y 
broad.  Sustain i n g ecosys t e ms is one  of many tools or requir e me n t s 
for deliver i n g water for drinki ng, cooking and sanitation, but 
should not be included in the defi nit i o n of a human right to water. 
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SUMMARY  

Gruber: No, it should not be broade n e d.  They are import a n t 
values, but they should be address e d in other areas.  In additi o n, if 
you start to includ e a bigger temp oral scale, do you incorporate 
futur e right s? (Refer to quest i o n 4).  Regardi n g bullet 5, religi o n 
could be used as a façade to go af ter water in differ e n t ways.  Also, 
there are other protec t i o n s for re ligi o n withou t needin g to includ e 
bullet 5 in the right to water. 
 
Dimitre: We star t at the right to sust a i n life—t h e righ t to drink 
water.  We all agree that much.  It is alrea d y a right that exist s.  It 
just hasn’t been addressed.  Ou r lives are tied to ecosyst e ms 
enoug h that the ecosys t e ms shoul d be includ e d.  If you do not have 
ecosys t e m mainte n a n c e then you ca nnot sustain life.  Therefore, 
ecosys t e ms should be part of the huma n right to water. 
 
Achterman: C l o s e to where Tom Dimit r e is, I struggl e with 
broade n i n g it to includ e sustai n i ng livelihoods.  If we can foc us the 
right to water on the right to su sta i n human life, we are focus e d 
enough.  Ecosyst e m sustai n a b i l i t y should be include d.  You cannot 
sepa r at e the ecos y s t e m from the drin k i n g wate r.  It is diffi c u l t to 
draw a workable line regarding sustaining livelihoods. 
 
Funk: Regarding sustenance farming, most people who are 
produc i n g food are not produc i n g e nough to sustain themselves.  
They get food in other ways. 
 
Vanslow: We address sustaining ecosystems in other for ms.  
Ecosyst e ms are not forsake n, but are address e d by other laws like 
the endange r e d specie s act, etc. 
 
Howell: T h e human right to water is a right to life. 
 
Question 2: 
Is the human right to water guara n t e e d in the wester n Unite d 
State s? If so, is the guara n t e e being met? 
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General sense of the group: 
The human right is not guarant e e d  now in the western United 

States, but it is essenti a l l y being met.  

SUMMARY  

Achterman: L e g a l l y, the answer is no, there is no guaran t e e, and 
so no, it’s not being met.  The appropr i a t i v e system doesn’ t 
guarantee it.  Yet, clean, safe water is avail ab l e in most of the 
western United States, whethe r it is guarant e e d or not. 

Should everyone be entitled to X amount of water?  If so, and 
some on e us es more, the n they should have to pay for it.  A system 
like this elimin a t e s a lot of these issues and drives conser v a t i o n. 
 
Gruber: N o t unive r s a l l y guara nt e e d, but almost being met 
universally. 
 
Dimitre: We could argue that it’s const i t ut i o na l l y guara n t e ed.  In 
addition, we haven’t defined suffi ci e n t water quality.  How much 
water is guaran t e e d, and what level of cleanl i n e s s is guaran t e e d?  
The right to water is first use, and other uses come after. 
 
Achterman: G r u b e r ’ s point is true – clean, safe drinkin g water 
and sanitation is generally availabl e in most of the western U.S., 
whether or not it’s legall y guaran t eed.  The real question, in the 
presence of increasi n g populati o n, is defining a standard that will 
be importa n t as our needs grow. 
 
Question 3: 
Given defini t i o n above for the hum an right to water, who holds 
that right and whom doe s it obligat e ? 
 
General sense of the group: 
It is an indiv i d u a l right that obl ig a t e s the gover nme n t ; howev e r, the 
indi v i d ua l righ t is limit ed in times of scarc i t y by the need to meet 
all commu n i t y me mbe r s ’ right s to water (proportional sharing). 

SUMMARY  

 Achterman: We have define d this as an indivi d u a l right and a 
governme n t a l obligat i o n. 
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Funk: F r o m the perspe c t i v e of Je nnie Bricker’ s paper, it’s a 
community right, not individually he ld.  It’s a recipr o c a l, shared 
right.  A reasona b l e use doctrin e should apply. 
 
Achterman: I t ’ s a recipr o c a l right.  So, the individual right is 
based on how much the communi t y has.  It’s a right to a share.  If 
there’s plenty of water, everybo d y gets a reasona b l e amount every 
day before anyone gets more.  This is riparia n Roma n law.  It’s a 
shared interest in a common good  and you have to adjust to 
everyo n e ’ s needs.  This worked fine for drinki n g and sanita t i o n.  
This broke down during the industr ial revolution when we started 
using water for other things. 
 
Question 4: 
What is the tempor a l scale of  the human right to water? 
 
General Sense of the Group: 
Future generations’ needs should be considered, including the 
scale of those needs (consid ering population growth and 
distribu t i o n). 

SUMMARY  

Funk: The essen c e of susta i na b i l i t y is  perpetu a l sustai n a b i l i t y.  We 
should be working toward s sust ai n i n g the right to water in 
perpet u i t y. 
 
Gruber : We should consid e r at le ast a few generations.  We 
should work towards perpetual sustai nability, but in practice, it’s 
not possible.  If water rights obligate the governme nt, not all 
generat i o n s should be equal.  Fu ture generat i o n s may be richer 
with more techno l o g y.  We cannot define all the future as needing 
the same protec t i o n as we need prot ection today because then the 
futur e is infi n i t e l y valua b l e, so cost-benefi t analy si s become s 
impos s i b l e.  We canno t sacri f i c e all the needs of people today for 
the needs of people in distant generati o n s.  The temporal scale 
should have the goal of comple t e sustainability to benefit people 
now over people in future generat i o n s. 
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Vanslow: We should n ’ t have a discu ss i o n on the perpetu a l future 
without attempting to better define what future it is we’re trying to 
susta i n. 
 
Question 5: 
If the huma n right to water is r ecognized, how (e.g. constitutional, 
common law, legislati o n, regulati o n) should that right be integrat e d 
with: 

• Water alloc a t i o n laws ba sed on prior appropri a t i o n s ? 
• Water qualit y, drinkin g wate r and endanger e d species laws? 
• Naviga b i l i t y, shippi n g, and hydroc om m e r c e ? 

 
General sense of the group: 
The group agreed that the human right to water should be 
integr a t e d with water alloca t i o n and regul a t i on s by makin g the 
human right to water a prior i t y or prefe re n t i a l use.  With the 
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Gruber : Support structures addressing other water issues need to 
be there since we define d it so narrowly.  Our narrow definition is 
reall y up ther e with the right to life. 
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ATTACHMENT 1 

L I S T OF P ROPOSED D ISCU S S I O N Q UE STI O N S  

1. Should the interna t i o n a l right to water be defined more 
broadly than suffici e n t quality  and quantit y for cooking and 
bathi n g? 

2. Should the U.S. or western states define the huma n right to 
water more broad l y than domes t i c  water supply and sanitat i o n to 
include protec t i o n of water qualit y and water alloca t i o n s essent i a l 
to: 

 • Sustain i n g ecosys t e ms and ecosystem services upon which 
we depend? 

  • Sustain i n g subsis t e n c e liv elih o o d s depende n t on fishing, 
agricultu r e and animal husbandr y ? 

 • Allowin g househ o l d s to produce food for their own 
domes t i c consu mp t i o n ? 

   • Sustain i n g liveli h o o d s more  broadly? Are there any limits 
to such a broadly defined right? 
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• Bret Birdsong, Profess o r, Univers i t y of Nevada at Las 
Vegas, Mapping the Human Right to Water on the Colorado River  
 
Other participants:  

• Dave Bowser, Yazbeck, Cloran, Bowser PC 
• Lisa Hubbard, Moscow, Idaho 
• Elizabeth Dickson, Hurley, Re, PC 
• Alex Jones, Wi l l a me t t e Unive r s i t y Colle g e of Law 

DISCUSSION QUESTIONS 

1. Does the huma n right to wate r include delivery and quality? 
2. How does the curr en t law facili t a t e and impede these rights? 
3. Do we need to change the law and how? 

SUMMARY OF PAPER PRESENTATIONS: 

Catherine Howells, Water Rules: A Brief History of Water 
Rights and Sharing 
 

In Mesopotami a, the watershed was dynami c, moving citie s 
when the rivers moved.  Mesopo t a mi a had strong irrig a t i o n 
syste ms.  Wells locate d in houses appear to have been for domest i c 
use.  Society believed water rela ted to culture a nd techno l o g y.  The 
king was respo n s i b l e for provi d i ng acces s to good water.  In 
Greec e, towns were locat e d near relia bl e sprin gs avail a bl e to the 
public, but the Greeks also used rainwa t e r ciste r n s and wells.  
Greece also had interc i t y water tri buna l s and an oath not to cut 
irriga t i o n durin g war.  The right to public use of water resour c e s 
was assume d.  In Rome, public water was frees aI53o-1g water 
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California would obtain all the wate r, and looke d to the Compa c t 
to preve n t that resul t.  The upper basin states and Arizona wanted 
to provi de for futur e devel o p me n t while Califor n i a was looki n g to 
suppo r t boomi n g devel o p me n t. 

The Compa c t prot e ct s prior uses  in the upper basin, around 
2.2 million acre feet.  What will happe n to rights issue d since the 
Compac t if the river change s an d not enough is left for the Lee 
Ferry delivery?  Most believe the Upper Basin will have to cut off. 

So what happens to the upper basin uses?  There is no word 
on it in the law of the rive r. How could it be adjust e d ?  Dams. The 
River has become a system of canals. Plus, it produc e s a great deal 
of electri c i t y. Now the ecology is  a mess, a reality given voice 
throug h the Endang e r e d Specie s Act.  There are lawsui t s up and 
down the river. 
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that pract i c abl y irrig a bl e acrea ge is not the only way to quant i fy 
Indian reserve d rights.  They ma y be entit l e d to domes t i c use, 
developme n t use, and municip a l uses of water in addit i on to 
irriga t i o n water. 

The Navaj o are now tradi n g thei r reser v e d water right s for a 
Federa l projec t to pipe water from the Colorado and San Juan 
rivers, plus almost unlimi t e d right s to groundwater. However, this 
has been done on a quasi-human rights theory. 

QUESTIONS AND COMMENTS  

Benson: Can Denver can get more water? Use it or lose it? 
 
Birdsong: T h e r e is a wall in the Colora d o River compac t betwee n 
the upper and lower basins.  We can’t use upper water for a lower 
city.  The compac t basic a l l y prete nd s that the Colorado River is 
two rivers. 
 
Kibel : At what point does the sust ai n a b l e water trade for wiping 
out a speci e s become germa n e ?  It  is not a simple quest i o n.  The 
Colora d o River may provid e more  huma n water if we don’t care 
about wiping out a few fish nobody eats. 
 
Birdsong: T h a t ’ s not necessa r i l y the problem.  Using water for 
energy and indust r i a l uses and agri culture may be what is killing 
the fish, not basic human right to water values. 
 
Kibel: 
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Laura A. Schroeder, Domestic Groundwater Exceptions 
 
Prior approp r i a t i o n protec t s righ t to life, which is found in 

Const i t ut i o ns of all Weste r n stat e s. 
Adjudicat i o n s never deal with domes t i c uses becau s e it is an 

assume d right.  Code s refere n c e that all existi n g uses are 
contin u e d, adding in exempt use.  This can be inter p r et e d as an 
admi s s i o n that domes t i c uses are part of the right to life. 

Under prior appropri a t i o n we onl y have the right to drink and 
survi v e. 

Mining and agricul t ur e are uses that are subjec t to 
approp r i a t i o n. Oregon allowe d permit for life suppor t in Irrigon.  
The deal was to get a water right  exceptio n for domestic use. 

Howell s sugge s t e d agric u l t ur e
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Schroeder: O n c e you go beyond drinki n g, the right to life is not 
impli c a t e d. 
 
Finkelman: T h e r e can be no more new housing in the city? 
 
Schroeder: Correct. For additiona l water, I have to go back to the 
city. 
 
Dannenmaier: I s n’ t there a high retur n rate? 
 
Schroeder: I don’t know what it is. 
 
Birdsong: Are exempt uses adequa t e for the huma n right in the 
West ? 
 
Schroeder: S u r e. 
 
Birdsong: The  We s t is the most urbani z e d region in US, but if 
80% are not protect e d, this works fo r ranche r s but not most people. 
 
Schroeder: T h a t ’ s right.  I repres e n t a lot of munic i p al i t i e s. Most 
have more permit s than they’v e prove d. 
 
Birdsong: B u t if there is a shortage. . . 
 
Schroeder: T h e y have a lot of flexi bi l i t y withi n 50 thousa n d 
peopl e. 
 
Dannenmaier: Y o u would say water for dome st i c uses is more 
than require d by the human right to water? 
 
Schroeder: Yes. 
 
Dannenmaier: Wh a t about 200 people in an unincorp o r a t e d area? 
 
Schroeder: T h e right is priva t e.  The c ity functions in proprietary 
inter e s t. Munic i p al use is so tied to deliv er y that the right to life 
can’t be separate d. 
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Schroeder: I think it is not a taking unl ess a certifi c a t e of use is 
filed. 
 
Benson: Y o u need to turn some dirt.  Once you put the water to 
use, you file and have a proper t y right. 
 
Schroeder: 
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Is it a problem that food production is lowered? 
Urban i z a t i on, commod i t i z e d agric ul t u r e, are these part of the 

huma n right?  Is it local and pers onal use that is protected only? 
The right has been based on capit al i s m and commo d i t i z at i o n.  

Enviro n me n t a l conce r n s are left in its wake. 
One answer is higher effici e n c y. 
Can we all agree that we can’t preve n t access to drinki ng 

water? 
Water costs money.  Deliver i n g potabl e water to urban areas 

costs much more per gallon than to an alfalfa field. 
In El Paso, you can have X am ount at low rate, beyond that 

the rate skyrock e t s. 
How do we fold market economic s into the right to water?  

Market economi c s can provid e incent i v e s to maximi z e use. 
Do we say you have right to wate r, or capital i s m: the right to 

buy as much as you want?  If you have no plumbing in El Paso, do 
you have access to water?  Outsid e of legal struc t u r e, do you still 
have a right to water?  On the Na vajo reservation, they must drive 
an hour to get water.  Do they have access to water? 

Given capit a l i s m and given prior appro p r i a t i o n, what templa t e 
can we place within those concep t s to ensure some access to 
water? 

Do we base the right on U.N. standard s or is it simply natural 
law?  Native America n s had water issues: cist erns. Every member 
had access.  The Navajo now say the right me ans pipeli n e s.  We 
have to accept that  the right exists. 

Is it simpl y a negat i ve righ t ?  I can take a bucket to the river, 
or is it about affir mat i v e governme nt duty to build infrastructure? 

ANSWERS TO QUESTIONS PRESENTED 

W e analyz e d wester n water law regard i n g the huma n right to 
access suffic i e n t water to meet fu nd a me n t a l huma n need s.  With 
this in mind, we address the followi n g questio n s: 
 
1. What are the values that the Human Right to Water seeks to 
ensu r e ? 

A human right to water inclu d e s access to water to meet basic 
huma n needs.  This is a negati v e obliga t i o n upon the state.  
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WORKING GROUP # 4 

Governance and the Role of Economics 
in Implementing the Human Right to Water 

FINAL WORKING GROUP REPORT 
 
Moderators 

Don Negri, Profes s o r of Econo mi c s, Willame t t e Univer s i t y 
Colleg e of Libera l Arts 

James Culliton, Staff Attorn e y, North Americ a n Energy 
Stand a r d s Board 

Joe Bowersox, Professor and Director, Cent er for Sust ai nabl e 
Commu n i t i es, Willa me t t e Unive r s i t y Colle g e of Liber al Arts 

Josh Newton, Partner, Karnopp, Peterse n LLP  
 
Rapporteurs: 

Mike Freese, Willame t t e Univer s i t y Colleg e of Law 
McKenna Krueger, Willamet t e Universi t y College of Law 

 
Papers Presented: 

• Rose Francis & Laurel Firestone, Implementing the 
Human Right to Water in California’s Central Valley 

 
• Camille Pannu, Damming Democracy: Drinking Water & 

Exclusion in California’s Central Valley 
 
• Dena Marshall & Janet Neuman, Seeking a Shared 

Understanding of the Human Right to Water in Indian Water 
Rights Agreements in the Pacific Northwest 

 
• Gregory A. Hicks & Devon G. Peña, Customary Practice 

and Community Governance in Implementing the Human Right to 
Water – The Case of the Acequia Communities of Colorado’s Rio 
Culebra Watershed 

 
• Michael W. Grainey, Global Warming and Its Impact on 

Water Supply – The Energy Implications of Climate Change and 
the Effects of Our Energy Choices 
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• David Zetland, Water Rights and Human Rights: The Poor 
Will Not Need Our Charity If We Need Their Water 

 
• Bret C. Birdsong, Mapping the Human Right to Water on 

the Colorado River 
 
Other Participants 

• Gabriel Eckstein, Professor, Texas Wesleyan Universi t y 
School of Law 

• Gary Lockwood, Attorne y 
• Terrance Green, Willame t t e Univer s i t y Colleg e of Law 
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The group acknow l e d g e d that this intric a t e web of public and 
private institutions, and the infr astructure they support, met the 
HRW for the overwh e l mi n g major i t y
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the flow of surface water is of ten well-docume n t e d, neith e r the 
connect i o n betwee n surfac e water and groundw a t e r, nor the 
place me n t, size and recha r g e rate of most ground w a t e r aquife r s 
had been reliabl y establi s h e d. In  terms of de mand, participants 
recogn i z e d that, althoug h surfac e withdra w a l s are often closely 
monito r e d, very little infor ma t i o n existed about how much water is 
pumped from the subsur f a c e. 

Even in the absenc e of perfec t supply-demand data, the group 
unders t o o d that economi c s should play an import a n t role in 
admi ni s t e r i n g the HRW. There was recogni t i o n that water may not 
be well-suited to economi c analysis because it is not merely an 
article of commerc e. The group seemed to coalesc e around the idea 
that water is a quasi-commodit y wh ose statu s is depend e n t upon its 
applie d use. After many exampl e s  were discus s e d, the group found 
that bridgin g the gap between unders t a n d i n g water as an economi c 
good and underst a n d i n g water as an unalien a b l e right is the 
princi p a l chall e n ge to arriv i ng at a definiti o n of a HRW. 

Some in the group focused narrowly on allowing a given 
commu n i t y to deci d e what role econo mi c s shoul d play in water 
allocat i o n. Others focused more broadl y, and decide d that water 
should be priced to send a conserv a t i o n signal given the prospec t 
of increas i n g water scarci t y. W ithin this latter group, however, 
there was recog n i t i o n that permi t t i n g water to be price d as any 
other market commodi t y could lead  to the denial of a HRW for 
those least able to pay. The quest i o n arose as to wheth e r prici n g 
should occur at the point of dive rsi o n or the point of deliver y. 

For prici n g at the point of deliv e r y, which would encompa s s 
most munic i p a l and dome s t i c uses , the group recognized that the 
exist i n g publi c utili t y model serve s well. In such contex t s, the cost 
of providing the infrastructure neede d to trans p o r t water from 
source to tap is distrib u t e d among all custome r s. Existi n g tiere d 
pricin g struct u r e s, which increa s e the commodi t y cost as use 
increas e s, were unders t o o d to be  effectiv e. Although discusse d, 
there was no conse n s u s reach e d on wheth e r the initi al block of 
usage should be free or not. Ther e was recogn i t i o n that many, if 
not all, municipa l i t i e s and utili ties have programs that provide 
service to those unable to pay. An issue was raised, and universally 
suppor t e d, that water utilit i e s should have access to governme n t-
subsi d i ze d capit al market s and rural commu n i t y grant s in order to 
build and maint ai n delive r y infr a st r uc t u r e. 
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For pricin g at the point of divers i o n, with the unders t a n d i n g 
that states curre nt l y give water away freely, partic i p a n t s 
recomme n d e d a change in policy. Specifi c a l l y, they recomm e n d e d 
that the states char ge for the continu e d use of commerc i a l and 
agric ul t ur a l water right s. There was appre c i a t i on for the fact that 
munic i p a l and domes t i c users sh ould be exempt e d from this 
obligat i o n. For charged usage, ther e was an unders t a nding that the 
price should reflec t the opport u n i t y  cost of water in the regiona l 
market, with full consid e r a t i o n of  certain externa l i t i e s such as 
capital costs, delivery, infrastr u c t u r e, pollutio n and geograph y. 
Such prici ng would enabl e the co mmer c i a l or agricu l t u r a l right-
holder to either use, or sell the wa ter, presu ma b l y withi n the same 
waters h e d. 
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LUNCHEON SPEAKERS 

C o n g r e s s ma n Earl Blumena u e r:  
Persona l l y feels that the single most import a n t issue in water 

law is how we approa c h and deal with water supply and access.  
The impac t of clima t e chang e makes water suppl y and acces s the 
most imme d i a t e effec t. 

Our curre n t posit i o n is preca r i o u s  due to succe s se s of havin g 
populat i o n s living in cities.  Th is emergen c e of urbaniz a t i o n, 
economi c develo p me n t, and interc onnectivity is putting us on an 
unsust a i n a b l e path on many levels.  The ma ssive engineering 
accompl i s h me n t s that were heralde d as signif i c a n t achie ve me n t s of 
civil i z at i o n are now putt i n g whole ecosy s t e ms at  risk.  River basins 
are at risk, agric ul t u r a l pract i c e s are depleti n g fossili z e d water, and 
great rivers no longer reach th e sea on a contin u i n g basis. 

However, we have encour a g i n g develo p me n t s as people begin 
to make a positi ve differ e n c e.  Startin g back with Teddy Roosev e l t 
and contin u e d by the Nixon Admi ni s t r a t i o n and the Clean Water 
Act.  Today, we are watching people engage in this issue 
interna t i o n a l l y; it is not e nough, but it is good to see the 
engage me n t of the issue.  We are watchi n g the realiz a t i o n that 
some practic e s that are not sust aina b l e.  We have reached the 
tipping point where people realize it is so bad that we are going to 
do some th i n g about it.  It is encouraging to see the federal 
governme nt enact policy changes, but what is more encouraging is 
to see biparti s a n support for these types of legisla t i o n. 

We still have 1 billio n peopl e without acces s to clean drinkin g 
water, more than 2 billio n peopl e witho ut acces s to clean 
sanit i z a t i o n.  We are truly in a race with time, half the peopl e who 
are current l y sick are sick needle ss l y due to water borne illnes s e s.  
The “McDo n a l d i za t i o n” of the globa l  diet is truly disquieting.  If 
everybo d y is going to consume the di et of the typical American 
there simpl y is not enoug h beef and it would comple t e l y 
overwh e l m our abilit y to export va st quantities of water disguised 
as cattl e. 

We are starti n g to recogn i z e that there is a tremen d o u s 
capac i t y to use simpl e econo mi c s to  change this equatio n.  People 
complain about gas prices fail to realize that they pay $26 a gallon 
for a bottle of water they could ge t from the tap for free.  Rober t 
Mann from the University of Or egon has developed a chart about 
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the water requi r e me n t s per KW of differ e n t types of energy.  What 
is happening in Phoenix and Las Vegas is that along with the 
housing bubble bursting, their depend e n c e of water is 
unsustai n a b l e. 

In Congr e s s, hopefu l l y we will be able to unrav e l the diffe r e n t 
policies that intersect with water:  foreign policy, energy, land use, 
disaster preparedness, tax, and agri cul t u re.  Being able to use water 
more effi c i e n t l y for agric ul t u re will not only save the water 
resourc e but will be more prof it a b l e for those farmin g.  By 
stoppin g the fortifi c a t i o n of coast l i n e s and rivers we can make 
them more disast e r resist a n t.  These are not a series of zero-sum 
tradeo f f s, they are win-win situat i on s. 

Since I’ve gone to Congre s s we have been trying to get the 
federa l govern me n t more involv e d.   The patchwo r k of rules and 
regula t i o n s that govern  how we use water in  this countr y is a 
disaste r and doesn’t work very well and each passin g year makes it 
clear that we are not up to the challenges.  Its not going to happen 
this Congress but we are moving in  a direction where it does make 
sense to look at more natio n al water polic y just simpl y becau s e it 
doesn’ t make sense for New Mexi co and Texas to go to war over 
the Color a do River. 

We have enough water in this countr y to satisf y our needs.  
With relat i ve l y minor adjus t me n t s we can reach the point where 
people can understand that there is  a win-win that a national policy 
can bring.  The flips i d e is that fail u r e to do that is a prescr i p t i o n for 
disaster, shortage, litigat io n and ultimate failure 

Part of what we need to do across the country is to invest in 
quantif y i n g what we current l y have.  I think making a labor 
intensi v e commit me n t to knowing what we have is impor ta n t.  
There is enough value tied up in water resourc e that can be 
unlock e d if we use it proper l y and curren t l y it is used by people 
who use it out of habit as oppose d to effici e n c y.  In Oregon, we 
develo p e d the first compre h e n s i v e plan and have a public process 
for the stake h o l d e r s to deal with goals and objectives and it worked 
rema rk a b l y well.  However, we  didn’t keep it fresh.  We are 
reachi n g a point in this count r y where peopl e reali z e we are on 
borrowe d time and borrowe d mone y on a host of issues.  Use the 
Farm Bill to put money into farme r s and ranch e r s who use the 
resource s more efficien t l y.  This do esn’t have to be as hard as we 
make it. 
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problem.  At the end of the process we found we had more 
inter e s t s than confl i c t s. 

We manage our resourc e s by th e good neighbor approach and 
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particip a n t s had discern e d a conf e r e n c e cons e n su s that the huma n 
right to water should be explic i t l y  recogn i z e d and in corpo r a t e d into 
existi n g water alloc a t i o n syste ms.  They were intere s t e d in 
parti c i p a t i n g in active legisl a t i v e advoca c y on behalf of the huma n 
right to water.  There is no tr uer measur e of succes s –i f we 
colle c t i ve l y creat e a bett er syst e m for impl e me n t i n g the huma n 
right to water in part becaus e of this confe r e n c e, then our time and 
effor t will have been well spent. 

 
 


