WLR42-4_DAvis_FINAL_ME_8-27-06 9/12/2006 2:14:05 PM

REGULATING THE ATHLETE-AGENT INDUSTRY::
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I. INTRODUCTION

In 2005, prosecutors for the state bar of California charged an
attorney, who was also an athlete-agent, with 18 counts of bilking
more than $2.2 million out of former Golden State Warriors
basketball player Jason Caffey.! The state bar’s investigation came in
the aftermath of a lawsuit filed by Caffey against the agent.? Caffey
alleged that the agent misappropriated, for the agent’s personal and
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in a long line of instances in which sports agents and financial
advisors squandered the financial resources of athletes. A recent
illustration of an agent or financial advisor not only providing bad
investment advice, but also breaching his duty to avoid conflicts of
interest involved former National Basketball Association (“NBA”)
superstar Scottie Pippen. Pippen alleged that a financial advisor
persuaded him to invest $17 million in bad investments.” More than
$7 million of the reported $17 million that Pippen entrusted was
steered by the advisor into real estate ventures with a developer with
whom the advisor had a close connection.® Pippen won an $11.8
million judgment against the financial advisor in 2004.°

Financial impropriety is not restricted to professional basketball.
A financial advisor, Don Lukens, allegedly defrauded 78 National
Football League (“NFL”) players out of at least $42 million between
1999 and 2002.2° The National Football League Players Association
(“NFLPA”) reported that over a three year period, agents and
financial advisors defrauded NFL players out of millions.** Agent
Richard Sorkin was supposed to place money given to him by
National Hockey League (“NHL”) players in trust.** Instead he lost
the money in bad stock purchases and gambling.*® Following a guilty
plea to seven counts of grand larceny, Sorkin was sentenced to three
years in prison.**

The misconduct of agents can lead to financially disastrous
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consequences for their clients. NFLPA certified agent Sean Jones
was suspended by the NFLPA for two years (initially the NFLPA
decertified Jones, but an arbitrator reduced his punishment to a two
year suspension).™® The NFLPA’s disciplinary action stemmed from
“financial misdealings” involving two of Jones’ former clients.® An
arbitrator found that Jones improperly used the money of NFL player
Ebenezer Ekuban to “guarantee a $1 million real estate loan on which
Jones defaulted.”*”  The arbitrator also found that Jones used
certificates of deposit purchased by Ekuban as collateral for loans to
Jones’ business. Additionally, Jones persuaded Ekuban to lend him
$300,000, which Jones failed to repay fully. As a result of Jones’
conduct, Ekuban filed for bankruptcy.®® Ekuban signed a contract
with the Dallas Cowboys worth a reported $5.7 million during the
time Jones represented him.* In the aftermath of Jones’ misconduct,
however, Ekuban lamented, “I can’t even rent a car because my credit
is so bad , . .. I’m making good money and | can’t rent a car.”® In
the other case, former NFL player Cris Dishman won a $550,000
judgment®* against Jones who had involved Dishman in a high risk
hedge fund without obtaining his permission.*?

One of the most celebrated cases of agent misconduct involved
William “Tank” Black who was accused of misappropriating over
$14 million from his athlete clients.?® Black’s misconduct eventually
resulted in his conviction on various federal and state csnd -0.000.0004 TEo6 455.502edge
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In addition to fraud and financial mismanagement, agents fall
short in protecting athletes’ contractual interests with their teams. An
agent’s admitted mistake resulted in NBA player, Anthony Carter’s
failure to exercise an option with the NBA’s Miami Heat for $4.1
million.?® After the Heat cut Carter, he signed with another team but
for an amount less than $4.1 million.?’
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Eric Fleisher a $4.6 million judgment against a former employee,
Andy Miller, who took several clients, including NBA star Kevin
Garnett, with him when he left Fleisher’s firm.** Finally, Career
Sports Management, headed by agent Lonnie Cooper filed a lawsuit
alleging a former employee, Todd France, improperly solicited 16 of
the firm’s NFL clients when he left the firm.*

The agent industry is continually beset with rumors of agents
stealing other agents’ clients. A 2002 NFL report found that thirty of
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2. Disparagement

Agents accuse other agents of trying to gain a competitive edge
by disparaging their competence and character. In Bauer v. The
Interpublic Group of Companies, Inc., *! agent Francis Bauer asserted
that agents associated with the sports representation division of
Octagon “unlawfully convinced [NFL player David Carr] to terminate
his contract with Bauer and sign with [Octagon].”® Central to
Bauer’s complaint were allegations that Octagon’s agents
disseminated derogatory information to Carr about Bauer including
newspaper articles regarding Bauer’s ex-partner’s indictment for
murder.*®

In a pending case, African American agent Lamont Smith has
asserted defamation and intentional interference with prospective
contractual relationship claims against sports representation firm,
IMG, and one of its former agents, Tom Condon. Smith alleges that
Condon sought to dissuade Kenyatta Walker from signing a
representation agreement with Smith’s firm prior to the 2001 NFL
draft.>* According to Smith, Condon stated that Smith “alienated the
general managers of NFL clubs by ‘playing the race card’ during
contract negotiations.”® Smith alleges Condon subsequently made
similar comments to other potential clients.*®

3. Improper Inducements

Financial inducements to athletes to sign with agents pervade the
agent industry. Inducements of money and other benefits to athletes
with remaining intercollegiate eligibility have garnered particular
attention because of the dire consequences that may result to athletes
and the institutions for which they play. In 2004, the NHL Players
Association initiated an investigation of an agent who allegedly paid
$50,000 to the family of a top NHL draft prospect.>” In another
matter, the NCAA Committee on Infractions found that an agent’s
runner made cash payments to student-athletes enrolled at Fresno
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State University and to the athlete’s grandparents.®® The Committee
also heard evidence that an agent paid $1,500 for an academic advisor
to arrange for course work to be prepared on behalf of two student-
athletes enrolled at the university.*
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accountable such as civil and criminal lawsuits, ethical and
professional standards governing attorneys, and NCAA rules and
regulations. Part Ill also analyzes direct regulatory mechanisms,
including state and federal legislation, and player association
regulations. The article concludes with suggestions for regulating the
agent industry.

Il. OVERVIEW OF THE AGENT INDUSTRY

A. Services Performed

While an agent’s role with an athlete often varies given factors
such as the athlete’s tenure in a league, agents perform functions that
extend beyond negotiating a player’s contract with his or her team.
One commentator described the varied services provided by agents as
follows:

Contract negotiations, tax planning, financial planning, money
management, investments, estate planning, income tax
preparation, incorporating the client, endorsements, sports
medicine consultation, physical health consultation, post-career
development, career and personal development and counseling,
legal consultation and insurance matters.%

The emergence of sports and athletes as components of the larger
entertainment industry has influenced both the nature of the services
agents provide and athletes’ decisions in selecting agents.
Increasingly athletes select relationships with agents and entities that
provide specialized services. “Athletes are picking up on the fact that
sports marketing, like everything else, is moving toward
specialization. . . . Athletes are now saying, ‘I’m going to find people
who specialize in contracts, people who specialize in endorsements,
people who specialize in charitable work,” and so on.”®® For instance,
former University of Southern California quarterback, Matt Leinart,
selected former IMG agent Tom Condon to handle his team/player
contract negotiations.®” On the other hand, Leinart retained the new
firm with which Condon is associated, Creative Artists Agency, a
literary and talent agency headquartered in Beverly Hills, California,
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66. Rich Thomaselli, Athlete Sign up Double Agents, ADVERTISING AGE, Jan. 16, 2006,
at 3, 23.
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