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championed by law schools and bar associations prevent judges from
recognizing their biases because the theories implicitly support the
notion that any judge can apply the same method of reasoning to ar-
rive at an unbiased decision, regardless of emotional attachments or
similarities to previous cases.” Moreover, state bars and court sys-
tems mistakenly assume that judges are capable of being impartial
solely because they were elected or appointed to a prestigious posi-
tion.® But none can deny that judges are only human, similar to deci-
sion-makers in other professions whose decisions are routinely influ-
enced by subconscious and unwanted behavioral impulses.’

Although the new studies challenge the perspective that judges
are infallible and demand interventions to help judges gain awareness
of their belief systems, the myths of legal reasoning still limit the im-
pact of these disturbing findings.’® Court commissions constantly
proclaim that they must eliminate bias from the courts, but they fail to
suggest particular methods to achieve this objective.** While some

7. Evan R. Seamone, Judicial Mifdfulfess, 70 U. CIN. L. REv. 1023, 1031-33 (2002)
(discussing theories addressed by legal scholars, especially Richard Wasserstrom’s theory of
justification). In short, these theories hold that “[jJudges customarily do not employ their pref-
erences directly; they take on views of judicial conduct which demand they behave as judges,
and not as they otherwise would.” JOEL LEVIN, HOW JUDGES REASON: THE LOGIC OF
ADJUDICATION 28 (1992). Consequently, “[jJudges’ opinions while off the bench, or their
random thoughts while presiding and deliberating, are of little importance. The dynamics of
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jurisdictions implement an occasional daylong workshop or brown
bag lunch, these voluntary sessions focus mainly on sensitivity train-
ing, limited group brainstorming, or they merely provide the legal
definitions of different types of judicial bias.*> All too often, the fa-
cilitators of these educational workshops assume that judges are able
to automatically correct errors in their decision-making simply by be-
ing alerted to common biases exhibited by other judges.”®* The prob-
lems with these solutions are the lack of specific instructions to gain
awareness of subconscious negative influences, the lack of methods to
limit the harmful effects of such influences, and the lack of reliable
indicators that a technique has successfully neutralized the bias.*

To address the biases influencing practicing attorneys, legal
scholars have made more headway by drawing on disciplines outside
of the law to increase lawyers’ self-awareness and improve their rela-
tionships with clients.”> These strides have occurred mainly with the
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While the varied techniques discussed below have assisted all types of
people from savants to psychiatric patients, in the context of judging,
the proposed techniques are preventive in nature. They do not pre-
sume the existence of a judicial flaw. They exist as forms of fairness
insurance or decisional enhancement akin to methods of creative
thinking in the context of business decision-making. While no judge
is presumed biased, these techniques can ensure fairness in two dis-
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ing a decision.?® Accordingly, the common solution to all variations

of judicial bias is to provide judges with methods that permit them to
consider a greater number of alternatives when doing their jobs.

Part 111 begins by exploring the characteristics of self-awareness
before addressing techniques to identify and neutralize specific bi-
ases. Just like medical professionals, judges can use a form of diag-
nosis to determine whether specific techniques are more suitable than
others.?” For judges, self-awareness is best understood in the context
of phenomenology. The phenomenological approach to researching
any question demands that the researcher observes a phenomenon
first-hand before reaching conclusions or finalizing theories.® To
conduct this type of research, phenomenologists must recognize their
own assumptions and set them aside before commencing any schol-
arly inquiry.?® While phenomenology is different from judging in the
way judges must rely on settled precedents rather than treating each
new case as if none existed before, judges are still expected to set
aside many of their personally held beliefs and experiences in the
same manner as the phenomenologist.

In texts that describe the process of conducting phenomenologi-
cal research, this process has been explored in great depth. Authorities
have described self-awareness in terms of seven components of the
researcher’s “life-world.” This Part explains these seven categories in
detail and links each one to particular problems noted by judges.*®
For example, one component of the life-world is “project.”®* This
component deals with the judge’s motivation for hearing a certain
type of case. Consideration of the project component asks the judge
to estimate where a case falls along the spectrum of types of cases he

26. Id.
27. Id. at 129 (comparing common problems of judges to those of radiologists).
28. See geferally
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