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COMPETING JUDICIAL PHILOSOPHIES AND 
DIFFERING OUTCOMES: THE U.S. SUPREME COURT 

ALLOWS AND DISALLOWS THE POSTING OF THE TEN 
COMMANDMENTS ON PUBLIC PROPERTY IN VAN
ORDEN V. PERRY AND MCCREARY COUNTY V. ACLU 

SUE ANN MOTA*

“Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof.”1

INTRODUCTION

The U.S. Supreme Court issued two contradictory decisions on 
the posting of the Ten Commandments on public property in the 2005 
term.  On June 27, 2005, the last day of the term, the U.S. Supreme 
Court ruled five-to-four in Van Orden v. Perry that a six foot monu-
ment inscribed with the Ten Commandments could stay on the prop-
erty of the Texas State Capital.2  On the same day, the court held five-
to-four in McCreary County, Kentucky v. ACLU that framed copies of 
the Ten Commandments in Kentucky county courthouses must come 
down.3  In Van Orden, the court did not apply the three-prong Lemon
test,4 but it did in McCreary County.5  The Court deemed the posting 
in Van Orden




